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REGULATORY  FLEXmiLITY  AMENDMENTS 

ACT  OF  1993 


THURSDAY,  NOVEMBER  18,  1993 

House  of  Representatives, 
Subcommittee  on  Administrative  Law 

AND  Governmental  Relations, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:04  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  John  Bryant  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  John  Bryant,  Dan  GUckman,  Barney 
Frank,  Howard  L.  Berman,  Melvin  L.  Watt,  George  W.  Gekas,  Jim 
Ramstad,  and  Bob  Goodlatte. 

Also  present:  Paul  Drolet,  counsel;  Nichole  Jenkins,  assistant 
counsel;  Cynthia  Blackston,  chief  clerk;  and  Ray  Smietanka,  minor- 
ity counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  BRYANT 

Mr.  Bryant.  The  subcommittee  will  come  to  order.  We  are  here 
today  to  have  a  hearing  on  H.R.  830,  the  Regulatory  Flexibility 
Amendments  Act  of  1993. 

Before  beginning,  I  would  like  to  state  that  we  are  going  to  mark 
up  a  couple  of  noncontroversial  bills  when  a  reporting  quorum  is 
present.  I  hope  the  witnesses  will  not  be  offended  if  we  stop  in  the 
middle  of  the  procedure,  mark  those  bills  up  and  proceed  with  the 
markup  of  H.R.  830. 

Without  objection,  the  subcommittee  consents  to  the  trans- 
mission by  audio  device  of  today's  proceedings  of  subcommittee.  Is 
there  any  objection  to  that? 

Hearing  no  objection,  so  ordered. 

The  bill  before  the  subcommittee  would  amend  the  Regulatory 
Flexibility  Act  of  1980,  which  was  enacted  to  ensure  that  the  regu- 
latory programs  of  government  agencies  are  not  unnecessarily  bur- 
densome on  small  businesses  and  other  small  entities.  As  intro- 
duced, H.R.  830  would,  for  the  first  time,  permit  judicial  review  of 
agency  compliance  with  the  Act,  require  agencies  to  consider  the 
indirect  impact  of  regulation  of  small  entities,  grant  the  Small 
Business  Administration's  Chief  Counsel  for  Advocacy  the  right  to 
review  each  regulation  prior  to  publication  of  a  formal  notice  in  the 
Federal  Register  and  declare  the  sense  of  Congress  that  such  coun- 
sel be  permitted  to  appear  as  an  amicus  in  any  Federal  Court  case 
involving  review  of  a  regulation  covered  by  the  Act. 

(1) 


Under  the  requirements  of  the  Regulatory  FlexibiHty  Act  of  1980, 
each  time  an  agency  publishes  a  proposed  rule  in  the  Federgil  Reg- 
ister, it  is  required  to  prepare  and  publish  a  regulatory  flexibility 
analysis  describing  the  impact  of  the  proposed  rule  on  small  enti- 
ties, including  small  businesses,  organizations,  and  governmental 
jurisdictions.  The  analysis  must  also  outline  significant  alter- 
natives to  the  proposed  rule  which  would  accomplish  the  same  ob- 
jectives at  a  lower  economic  impact.  The  act  encourages  but  does 
not  require  the  tiering  of  government  regulations  through  a  num- 
ber of  techniques  designed  to  make  them  less  burdensome.  Ap- 
proaches suggested  in  the  statute  included,  among  other  things, 
simplif5dng  compliance  and  reporting  requirements,  using  perform- 
ance rather  than  design  standards,  and  exempting  small  entities 
from  certain  requirements. 

The  final  regulatory  flexibility  analysis  must  explain  why  any 
such  significant  alternatives  to  the  rule  were  not  adopted.  How- 
ever, if  an  agency  head  certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on  these  substantial  number  of 
small  entities,  then  a  regulatory  flexibility  analysis  is  not  nec- 
essary. This  certification  must,  however,  be  published  in  the  Fed- 
eral Register  and  include  an  explanation  of  the  reasons  for  the  cer- 
tification. 

The  Chief  Counsel  for  Advocacy  within  the  Small  Business  Ad- 
ministration is  charged  with  the  responsibility  of  monitoring  agen- 
cy compliance  with  the  Act. 

Hearings  before  the  House  Small  Business  Committee  in  1993 
and  1986  and  the  Senate  Small  Business  Committee  in  1989  docu- 
mented a  series  of  complaints  from  the  small  business  community 
and  advocates  in  the  Congress  about  the  implementation  of  the 
Regulatory  Flexibility  Act.  Those  complaints  persist  to  this  day, 
and  we  will  address  some  of  them  and  hear  some  of  them  this 
morning  in  this  hearing. 

We  welcome  the  witnesses  that  will  be  testifying  here  today.  We 
appreciate  your  participation  at  this  time. 

That  concludes  my  opening  remarks. 

[The  bill,  H.R.  830,  follows:] 


103d  congress 
1st  Session 


H.  R.  830 


To  amend  title  5,  United  States  Code,  to  clarify  procedures  for  judicial 
review  of  Federal  agency  compliance  with  regulatory  flexibility  anah'sis 
requirements,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  4,  1993 
Mr.  EwiKG  (for  himself,  Mrs.  MEYERS  of  Kansas,  Mr.  LaFalce,  Mr.  Skel- 
TON,  Mr.  COMBEST,  Mr.  GOODLING,  Mr.  Rajistad,  Mr.  Shays,  Mr. 
DooLiTTLE,  Mr.  Montgomery,  Mr.  Pexnt,  Mr.  Baker  of  Louisiana, 
Mr.  K-ix,  Mr.  LiGHTFOOT,  Mr.  Lehman,  Mr.  Bereuter,  Mr.  Flake, 
Mr.  Zeliff,  Mr.  Pete  Geren  of  Texas,  Mr.  Poshard,  Mr.  Gilman, 
Mr.  Danker,  Mr.  Saj\i  Johnson  of  Texas,  Mr.  Machtley,  Mr.  Dor- 
nan,  Mr.  DeLay,  Mr.  Torkildsen,  Mr.  Porter,  Mr.  Burton  of  Indi- 
ana, Mr.  Hefley,  and  Mr.  SiSlSKY)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  title  5,  United  States  Code,  to  clarify  procedures 
for  judicial  review  of  Federal  agency  compliance  with 
regiilatory  flexibility  analysis  requirements,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Regulatory  Flexibility 

5  Amendments  Act  of  1993". 


2 

1  SEC.  2.  JIFDICIAL  REVIEW. 

2  (a)  In  General.— Section  611  of  title  5,  United 

3  States  Code,  is  repealed. 

4  (b)  Conforming  Amendment. — The  table  of  sec- 

5  tions  at  the  beginning  of  chapter  6  of  title  5,  United 

6  States  Code,  is  amended  by  striking  the  item  relating  to 

7  section  611. 

8  sec.   3.   CONSroERATION  OF   DIRECT  AND   INDIRECT  EF- 

9  FECTS  OF  RULES. 

10  (a)  In  General.— Title  5,  United  States  Code,  is 

11  amended  by  inserting  after  section  610  the  following  new 

12  section: 

13  *^§611.  Consideration  of  direct  and  indirect  effects  of 

14  rules 

15  "In  determining  under  this  chapter  whether  or  not 

16  a  rule  is  likely  to  have  a  significant  impact  on  a  substan- 

17  tial  number  of  small  entities,  an  agency  shall  consider  both 

18  the  direct  and  indirect  effects  of  the  rule.". 

19  (b)  Conforming  Amendment. — The  table  of  sec- 

20  tions  at  the  beginning  of  chapter  6  6f  title  5,  United 

21  States  Code,  is  amended  by  inserting  after  the  item  relat- 

22  ing  to  section  610  the  followng: 

"611.  Consideration  of  dii:ect  and  indirect  effects  of  rules.". 


HR  830  IH 


3 

i 

1  SEC.  4.  RULES  OPPOSED  BY  SBA  CHIEF  COUNSEL  FOR  AD- 

2  VOCACY. 

3  (a)  In  General. — Section  612  of  title  5,  United 

4  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

5  ing  new  subsection: 

6  "(d)  Statement  of  Opposition. — 

7  "(1)  Tra>:smittal  of  proposed  rules  and 

8  initial   regulatory   flexibilit\'   analysis   to 

9  SBA  CHIEF  COUNSEL  FOR  ADVOCACY. — On  or  before 

10  the  30th  day  preceding  the  date  of  piibHcation  by  an 

1 1  agency  of  general  notice  of  proposed  rulemaking  for 

12  a  rule,  the  agency  shall  transmit  to  the  Chief  Coun- 

i 

13  sel      for      Advocacy      of      the      Small      Business 

14  Administration —  I 

15  "(A)  a  copy  of  the  proposed  rule;  and 

! 

16  "(B)(i)    a   copy   of  the   initial   regulatory 

17  flexibility  analysis  for  the  rule  if  required  under 

18  section  603;  or 

19  "(ii)  a  determination  by  the  agency  that  an 

20  initial  regulatory  flexibility  analysis  is  not  re- 

21  quired  for  the  proposed  rule  under  section  603 

22  and  an  explanation  for  the  determination. 

23  "(2)  Statement  of  opposition. — On  or  be- 

24  fore  the   15th  day  following  receipt  of  a  proposed 

25  rule  and  initial  regulatoiy  flexibility  analysis  from  an 

26  agency  under  paragi*aph  (1),  the  Chief  Counsel  for 

HB.'830  IH 
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1  Advocacy   may  transmit   to   the   agency   a   written 

2  statement  of  opposition  of  the  proposed  rule. 

3  "(3)  Response.— If  the  Chief  Counsel  for  Ad- 

4  voeacy  transmits  to  an  agency  a  statement  of  opposi- 

5  tion  to  a  proposed  rule  in  accordance  \vith  para- 

6  graph  (2),  the  agency  shall  publish  the  statement, 

7  together  wdth   the   response   of  the   agency  to   the 

8  statement,   in  the  Federal  Register  at  the  time  of 

9  publication  of  general  notice  of  proposed  rulemaking 

10  for  the  rule.". 

11  (b)  Conforming  Ajviendment. — Section  603(a)  of 

12  title  5,  United  States  Code,  is  amended  by  inserting  "in 

13  accordance  with  section  612(d)"  before  the  period  at  the 

14  end  of  the  last  sentence. 

15  SEC.    5.    SENSE    OF    CONGRESS    REGARDING    SBA    CHIEF 

1 6  COUNSEL  FOR  ADVOCACY. 

17  It  is  the  sense  of  Congress  that  the  Chief  Counsel 

1 8  for  Advocacy  of  the  Small  Business  Administration  should 

19  be  permitted  to  appear  as  amicus  curiae  in  any  action  or 

20  case  brought  in  a  court  of  the  United  States  for  the  pur- 

2 1  pose  of  revie^^^ng  a  rule. 

o 


HR  830  IH 


Mr.  Bryant.  I  would  recognize  the  gentleman  from  Pennsylva- 
nia, Mr.  Gekas. 

Mr.  Gekas.  I  thank  the  Chair.  I,  too,  welcome  and  thank  the  wit- 
nesses who  are  about  to  testify.  The  issue  on  which  they  will  be 
heard,  in  my  judgment,  walks  side  by  side  with  the  other  heavy 
hand  of  government,  the  unfunded  mandates.  The  overregulation 
and  complex  regulation  of  loc£d  governments  and  small  businesses 
is  as  much  anathema  as  that  big  monitor  of  unfunded  mandates  as 
the  chief  working  element  of  Federal  Government  vis-a-vis  local 
government  and  small  business.  And  so  when  we  are  going  to  con- 
sider judicial  review  as  an  element  to  try  to  ameliorate  the  heavy 
hand  about  which  we  speak,  then  we  are  doing  the  public  a  service. 

And  so  I  am  very  eager  to  proceed  with  fmalization  of  this  very 
salutary  solution  for  a  very  vehicleing  problem. 

I  )deld  back  the  balance  of  my  time. 

Mr.  Bryant.  The  gentleman  yields  back  his  time. 

The  Chair  recognizes  the  gentleman  from  Minnesota. 

Mr.  Ramstad.  Thank  you,  Mr.  Chairman.  I  want  to  applaud  your 
leadership,  Mr.  Chairman,  in  calling  this  hearing.  I  also  welcome 
our  colleagues,  Ike  Skelton  and  Tom  Ewing,  both  of  whom  have 
been  tireless  in  their  efforts  to  reduce  the  regulatory  burden  on 
small  businesses.  I  have  worked  closely  with  both  Ike  and  Tom, 
and  look  forward  to  continuing  to  work  with  the  subcommittee  on 
this  important  issue. 

As  we  all  know,  the  Reg  Flex  Act  was  passed  back  in  1980  after 
recommendation  from  the  White  House  Conference  on  Small  Busi- 
ness— I  might  add,  with  the  worthy  aim  of  forcing  Federal  agencies 
to  consider  the  costs  to  small  businesses  of  the  regulations  they 
pass  and  to  minimize  the  impact  of  those  rules  whenever  possible. 
That  is  from  the  legislative  history. 

Under  the  Act,  whenever  a  Federal  agency  proposes  a  regulation, 
it  is  supposed  to  publish  an  analysis  of  the  regulation's  impact  on 
small  businesses. 

Unfortunately,  Reg  Flex,  as  we  all  know,  has  no  teeth.  That  is 
why  I  am  a  cosponsor,  along  with  242  of  our  colleagues,  of  H.R. 
830,  Mr.  Ewing's  bill  to  add  judicial  review  to  the  Reg  Flex  Act. 

The  issue  of  burdensome  government  regulations  is  clearly  one 
of  the  most  important  facing  our  small  businesses  today.  Every 
time  I  am  home  in  Minnesota,  which  is  every  week,  I  continually 
hear  complaints  about  overregulation,  unnecessary,  cumbersome, 
costly  regulations  that  don't  really  go  to  environmental  standards 
or  workplace  safety,  but  are  difficult  to  comprehend,  let  alone  un- 
derstand. 

Federal  Government  simply  can't  continue  piling  regulation  after 
regulation  onto  our  small  businesses  and  expect  them  to  continue 
to  survive  and  be  the  engine  of  economic  growth  that  creates  85 
percent  of  the  new  jobs  in  this  country.  Small  businesses  are  cru- 
cial to  the  economy,  as  we  all  know;  and  if  this  overregulation 
doesn't  stop,  the  growth  will  be  seriously  imperiled. 

Mr.  Chairman,  thanks  very  much  again  for  calling  this  important 
hearing  and  for  your  strong  efforts  in  seeking  to  rectify  the  situa- 
tion with  the  Reg  Flex  bill. 

I  certainly  look  forward  to  hearing  from  all  our  witnesses  today. 
And,  Mr.  Chairman,  I  would  ask  unanimous  consent  to  keep  the 


8 

record  open  for  additional  statements  and  materials,  including  an 
analysis  of  H.R.  830  by  the  administrative  law  bar. 

Mr,  Bryant.  I  thank  the  gentleman  for  his  remarks. 

Mr.  Groodlatte  of  Virginia. 

Mr.  GtoODLATTE.  Thank  you,  Mr.  Chairman.  I  would  like  to 
thank  the  chairman  for  scheduling  these  hearings  in  what  I  think 
is  an  important  piece  of  legislation.  I  am  pleased  I  have  the  oppor- 
tunity to  cosponsor  this  bill.  I  think  it  is  very  important. 

My  congressional  district  is  comprised  of  a  great  many  small  gov- 
ernmental units,  cities  and  counties.  They  have  a  problem  not  only 
with  unfunded  mandates,  but  also  with  the  fact  that  so  often  Fed- 
eral Grovemment  regulations  simply  do  not  take  into  account  the 
fact  that  the  burden  on  a  county  with  small  population  per  capita 
is  far,  far  greater  than  it  is  for  a  large  metropolis  to  handle  the 
same  regulatory  requirements. 

The  same  thing  is  true  of  small  businesses  that  have  inordinate 
burdens  placed  on  them  in  complying  with  the  same  regulations 
that  might  be  a  problem  for  a  larger  corporation,  but  which  that 
larger  corporation  is  able  to  handle  because  of  the  fact  that  they 
have  more  revenues  available  to  them.  Sometimes  that  burden  falls 
equally  on  a  very  small  business  and  on  a  very  large  business.  The 
impact  is  definitely  not  equal. 

For  that  reason,  I  think  this  is  an  important  improvement  in 
law. 

Mr.  Bryant.  The  gentleman  yields  back  his  time. 

At  this  time,  the  Chair  is  glad  to  welcome  to  the  witness  table 
our  esteemed  colleagues  from  Missouri  and  Illinois,  respectively, 
the  Honorable  Ike  Skelton  and  the  Honorable  Thomas  Ewing.  We 
are  grateful  for  having  you  here  and  look  forward  to  your  testi- 
mony. 

I  recognize  the  gentleman  from  Missouri. 

STATEMENT  OF  HON.  IKE  SKELTON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Mr.  Skelton.  Thank  you,  Mr.  Chairman. 

I  first  compliment  you  on  calling  this  hearing;  and  a  special 
thanks  to  my  friend,  Tom  Ewing,  for  introducing  this  very  impor- 
tant bill  which  is  a  major  step  in  efforts  that  I  will  explain  in  a 
moment,  beginning  some  years  ago. 

Thank  you  for  the  opportunity  to  testify  concerning  the  Regu- 
latory Flexibility  Act,  also  known  as  RFA.  It  is  a  pleasure  to  be 
here,  and  I  would  like  to  discuss  today  the  history  of  my  involve- 
ment with  the  RFA  when  I  served  as  Chairman  of  a  House  Small 
Business  subcommittee. 

I  am  an  original  cosponsor  of  Congressman  Tom  Ewing's  bill  to 
make  improvements  in  the  RFA,  H.R.  830,  but  I  will  defer  to  my 
colleague,  Mr.  Ewing,  to  discuss  specifics  of  the  1993  amendments 
in  his  testimony. 

Let  me  go  back. 

September  the  19th,  1980,  the  Regulatory  Flexibility  Act  was 
signed  into  law.  As  a  footnote,  we  also  really  ought  to  remember 
our  friend  who  came  to  Congress  with  me,  Andy  Ireland,  for  his 
tireless  efforts  on  Reg  Flex;  and  I  think  the  record  should  reflect 
the  fact  that  he  was  also  extremely  active  in  its  passage.  Its  pas- 


sage  was  the  result  of  some  3  years  of  hard  work  by  the  House 
Small  Business  Committee  and  other  committees  in  the  Congress, 
but  more  importantly,  it  culminated  a  decade  of  efforts  by  thou- 
sands of  concerned  businessmen  and  women  from  every  State  in- 
volved in  every  kind  of  business. 

They  rebelled  against  a  volcano  of  seemingly  senseless,  ill-con- 
ceived regulations  that  threatened  to  bury  everyone  but,  was  par- 
ticularly harsh  for  small  businesses.  The  tool  they  forged,  the  RFA, 
the  Regulatory  Flexibility  Act,  was  a  new  chapter  to  the  Adminis- 
trative Procedures  Act,  requiring  bureaucrats  to  think  about  the  ef- 
fects of  their  actions,  consider  simple  alternatives  and  include  the 
interested  public  in  on  the  process. 

One  small  business  owner  testified  to  the  importance  of  the  RFA 
by  sa3dng  during  our  hearings  then: 

Because  we  smaller  businesses  don't  have  a  large — or,  indeed,  any — staff  in  Wash- 
ington, it  is  impossible  for  us  to  participate  and  make  small  business  impacts  known 
on  the  record  in  every  phase  of  every  hearing  on  every  docket  before  the  Agency. 

I  believe  it  is  incumbent  upon  the  Agency  to  comply  with  the  Regulatory  Flexibil- 
ity Act  by  considering  and  reporting  the  expected  impact  on  small  businesses  in 
each  of  its  decisions.  I  would  ask  that  you  require  this  accountability. 

Mr.  Chairman,  in  1987,  the  Small  Business  Subcommittee  on  Ex- 
ports, Tourism  and  Special  Problems,  which  I  chaired  at  that  time, 
submitted  a  five-year  report  on  the  implementation  of  the  RFA. 
The  subcommittee  conducted  hearings,  reviewed  the  reports  of  the 
Small  Business  Administration  Office  of  Advocacy  and  read  court 
decisions  that  interpreted  the  RFA  in  that  five-year  period. 

The  subcommittee  also  questioned  Federal  agencies  which  had 
successfully  implemented  the  RFA  and  agencies  which  were  strug- 
gling with  its  implementation — I  might  add,  with  agencies  refusing 
to  do  so.  The  findings  and  recommendations  of  that  report  still 
merit  review  today. 

The  subcommittee  found  that  most  Federal  agencies,  required  by 
law  to  comply  with  the  RFA,  were  making  an  effort  to  do  so.  Agen- 
cies which  had  made  a  conscious  policy  to  find  the  best  way  to  com- 
ply with  the  Reg  Flex  Act  had  established  procedures  to  institu- 
tionalize the  process  of  analyzing  proposed  regulations  for  their  im- 
pact on  small  businesses.  Agencies  in  compliance  with  the  RFA 
were  found  to  have  communicated  the  regulatory  alternatives  to 
the  appropriate  businesses,  responded  to  small  business  comments 
in  a  thoughtful  way,  and  fashioned  solid  regulations  in  even  the 
most  technically  demanding  cases,  concerning  the  most  emotionally 
charged  issues. 

As  an  added  benefit,  those  agencies  which  have  established  such 
systems  informed  the  subcommittee  that  it  saves  time,  money,  and 
litigation  headaches  because  the  agencies  were  able  to  promulgate 
well-founded  regulations  for  small  businesses. 

However,  the  subcommittee  also  found  that  agencies  which  did 
not  wish  to  comply  with  the  letter  or  the  spirit  of  the  Reg  Flex  Act 
had  fallen  back  on  the  argument  that  compliance  was  too  expensive 
and  time  consuming.  I  might  also  add,  some  say  it  just  doesn't 
apply  to  us.  These  agencies  have  interpreted  key  portions  of  the 
law  in  such  a  way  that  the  objectives  of  the  law  have  been  thwart- 
ed and  its  requirements,  circumvented. 
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In  answer  to  their  arguments,  this  subcommittee  found  that  the 
Reg  Flex  provides  the  essential  elements  that  are  necessary  to 
make  compliance  with  the  RFA  less  costly  and  less  time  consum- 
ing. The  noncomplying  agencies  need  only  make  the  effort  to  find 
a  procedure  that  will  work  with  their  existing  regulatory  system. 
The  subcommittee  points  out  that  other  agencies  have  exercised 
their  discretion  to  find  unique  and  creative  methods  of  rulemaking 
which  meet  the  goals  of  the  Act  while  carrying  out  the  duties  of 
those  agencies. 

The  Chief  Counsel  for  Advocacy  of  the  Small  Business  Adminis- 
tration is  also  available  to  consult  with  any  agency  that  needs  help. 

The  subcommittee  also  had  serious  concerns  about  the  ability  of 
the  Chief  Counsel  for  Advocacy  of  the  Small  Business  Administra- 
tion to  monitor  compliance  with  the  RFA,  given  the  limited  budget 
and  manpower  of  the  ofHce.  The  subcommittee  recommended  that 
the  advocate  be  more  aggressive  in  his  or  her  comments  when  an 
agency  has  not  seen  fit  to  even  certify  or  has  completely  dis- 
regarded the  Act.  However,  the  criticism  was  made  known  that  the 
advocate  cannot  invalidate  regulations  nor  compel  judicial  review. 
Also,  the  advocate  must  review  thousands  of  regulations  with  a  rel- 
atively small  staff. 

Finally,  the  5-year  report  notes  that  confusion  exists  as  to  the 
meaning  of  certain  key  sections  of  the  Act  and  that  the  judiciary 
has  resolved  this  confusion  in  favor  of  the  minimum  required 
standard  with  maximum  agency  discretion.  The  subcommittee  con- 
cluded that  legislation  was  necessary  to  amend  the  RFA  to 
strengthen  and  clarify  the  Act  to  fulfill  the  original  intent  of  Con- 
gress. 

I  believe  that  Congressman  Swing's  bill,  H.R.  830,  would  help  us 
make  these  important  and  needed  improvements  in  the  RFA.  That 
is  why  I  am  here  to  strongly  endorse  it. 

The  Regulatory  Flexibility  Act  is  an  important  weapon  in  our  ef- 
forts to  reduce  or  eliminate  unnecessary  regulations  and  paperwork 
which  cripple  small  business.  If  operated  properly,  it  makes  sure 
that  the  little  guy — the  small  town,  the  small  business,  the  small 
association — is  sought  out  and  asked  his  opinion  on  government 
proposals  that  will  influence  his  life.  The  RFA  ensures  that  his  sen- 
sible suggestions  will  be  listened  to  and  checked  out  and  answered. 

The  RFA  has  been  a  success  where  it  has  been  faithfully  and 
routinely  applied.  It  is  now  the  responsibility  of  Congress  to  make 
what  changes  are  necessary  to  provide  whatever  encouragement  is 
required  to  see  to  it  that  the  RFA  is  fully  implemented  govern- 
ment-wide. 

I  might  add,  Mr.  Chairman — and  I  know  it  happens  to  every 
Member — walk  around  the  courthouse  square  in  any  county  you 
represent,  talk  to  any  small  business,  and  by  the  end  of  your  jour- 
ney around  the  square,  you  will  find  someone  complaining  about 
the  very  things  of  which  we  speak — no  question  about  it.  And  it  is 
a  matter  of  confidence  when  people  have  to  spend  a  disproportion- 
ate amount  of  time  filling  out  stuff  that  to  them  doesn't  make 
much  sense.  It  is  a  matter  of  confidence  in  our  government,  among 
other  things. 

Let's  streamline  it.  Let's  give  it  some  teeth.  Mr.  Ewing's  bill  does 
just  that.  I  am  strongly  for  it. 
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I  hope  that  your  subcommittee  will  take  this  very,  very  seriously. 
Thank  you. 
Mr.  Bryant.  Thank  you. 
[The  prepared  statement  of  Mr.  Skelton  follows:] 
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HEARING  ON  H.R.  830, 

THE  REGULATORY  FLEXIBILITY  ACT  AMENDMENTS  OF  1993 

HOUSE  JUDICIARY  COMMITTEE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 

NOVEMBER  18,  1993 

Thank  you  for  giving  me  the  opportunity  to  testify  to(aay 
concerning  the  Regulatory  Flexibility  Act,  or  RFA.   It  is  a 
pleasure  to  be  here,  an(i  I  want  to  thank  Chairman  Brysint  and  the 
Subcommittee  for  taking  time  during  this  busy  week  to  create  a 
record  on  an  issue  that  has  been  importamt  to  me  for  a  number  of 
years . 

In  my  testimony,  I  would  like  to  discuss  the  history  of  my 
involvement  with  the  RFA  when  I  served  as  chairman  of  a  House 
Small  Business  Subcommittee.   I  am  an  original  cosponsor  of 
Congressman  Thomas  Ewing's  bill  to  make  improvements  to  the  RFA, 
H.R.  830,  but  I  will  defer  to  my  colleague  to  discuss  the 
specifics  of  the  Reg  Flex  Amendments  of  1993  in  his  testimony. 

On  September  19,  1980,  the  Regulatory  Flexibility  Act  was 
signed  into  law.   Its  passage  was  the  result  of  three  years  of 
hard  work  by  the  House  Small  Business  Committee  and  other 
Committees  in  Congress,  but  more  importantly,  it  culminated  a 
decade  of  effort  by  thousands  of  concerned  businessmen  cind  women 
from  every  state  involved  in  every  kind  of  business.   They 
rebelled  against  a  volcano  of  seemingly  senseless,  ill-conceived 
regulations  that  threatened  to  bury  everyone  but  was  particularly 
harsh  for  small  businesses.   The  tool  they  forged,  the  RFA,  was  a 
new  chapter  to  the  Administrative  Procedures  Act  requiring 
bureaucrats  to  think  about  the  effects  of  their  actions,  consider 
simple  alternatives  and  include  the  interested  public  in  on  the 
process. 

One  small  business  owner  testified  to  the  importamce  of  the 
RFA  by  saying  during  our  hearings: 

"Because  we  smaller  (businesses)  don't  have  a  large  (or 
indeed  any)  staff  in  Washington,  it  is  impossible  for  us  to 
participate  --  and  make  small  business  impacts  known  on  the 
record  -  -  in  evexry  phase  of  every  hearing  on  every  docket 
before  the  (agency) .   I  believe  it  is  incumbent  upon  the 
agency  to  comply  with  the  Regulatory  Flexibility  Act  by 
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considering  and  reporting  the  expected  impact  on  small 
businesses  in  each  of  its  decisions.   I  would  ask  that  you 
require  this  accountability." 

In  1987,  the  Small  Business  Subcommittee  on  Exports, 
Tourism,  and  Special  Problems,  which  I  chaired,  submitted  a  five- 
year  t^ort  on  the  implementation  of  the  RFA.   The  subcommittee 
conducted  hearings,  reviewed  the  reports  of  the  Small  Business 
Administration  Office  of  Advocacy,  and  read  court  decisions  that 
interpreted  the  RFA  in  that  five  year  period.   The  subcommittee 
also  questioned  federal  agencies  which  had  successfully 
implemented  the  RFA  and  agencies  which  were  struggling  with  its 
implementation. 

The  findings  and  recommendations  of  that  report  still  merit 
review  today.   The  subcommittee  found  that  most  federal  agencies, 
required  by  law  to  comply  with  the  RFA,  were  making  an  effort  to 
do  so.   Agencies  which  had  made  a  conscious  policy  to  find  the 
best  way  to  comply  with  the  Reg  Flex  Act  had  established 
procedures  to  institutionalize  the  process  of  analyzing  proposed 
regulations  for  their  impact  on  small  business. 

Agencies  in  compliance  with  the  RFA  were  found  to  have 
communicated  the  regulatory  alternatives  to  the  appropriate 
businesses,  responded  to  small  business  comments  in  a  thoughtful 
way,  and  fashioned  solid  regulations  in  even  the  most  technically 
demanding  cases  concerning  the  most  emotionally  charged  issues. 
As  an  added  benefit,  those  agencies  which  have  esteiblished  such 
systems  informed  the  subcommittee  that  it  saves  time,  money,  and 
litigation  headaches  because  the  agencies  were  aible  to  promulgate 
well-founded  regulations. 

However,  the  subcommittee  also  found  that  agencies  which  did 
not  wish  to  con^ly  with  the  letter  or  the  spirit  of  the  RFA  had 
fallen  back  on  the  argxjment  that  compliance  is  too  expensive  and 
time  consuming.   These  agencies  have  interpreted  key  portions  of 
the  law  in  such  a  way  that  the  objectives  of  the  law  have  been 
thwarted  and  its  requirements  circumvented. 

In  answer  to  their  arguments,  the  subcommittee  found  that 
the  Reg  Flex  provides  the  essential  elements  that  are  necessary 
to  make  compliance  with  the  RFA  less  costly  and  less  time- 
consuming.   The  noncomplying  agencies  need  only  make  the  effort 
to  find  a  procedure  that  will  work  with  their  existing  regulatory 
system.   The  subcommittee  points  out  that  other  agencies  have 
exercised  their  discretion  to  find  unique  and  creative  methods  of 
rulemaking  which  meet  the  goals  of  the  act  while  carrying  out  the 
duties  of  those  agencies.   The  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  is  also  available  to  consult  with 
any  agency  that  needs  help. 
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The  subcommittee  also  had  serious  concerns  about  the  ability 
of  the  Chief  Counsel  for  Advocacy  of  the  Small  Business 
Administration  to  monitor  compliance  with  the  RFA  given  the 
limited  budget  and  manpower  of  the  office.   The  subcommittee 
recommended  that  the  Advocate  be  more  aggressive  in  his  or  her 
comments  when  an  agency  has  not  seen  fit  to  even  certify,  or  have 
completely  disregarded  the  act.   However,  this  criticism  was  made 
knowing  that  the  Advocate  cannot  invalidate  regulations  nor 
compel  judicial  review.   Also,  the  Advocate  must  review  thousands 
of  regulations  with  a  relatively  small  staff. 

Finally,  the  five-year  report  notes  that  confusion  exists  as 
to  the  meaning  of  certain  key  sections  of  the  act  and  that  the 
Judiciary  has  resolved  this  confusion  in  favor  of  the  minimum 
required  standard  with  maximum  agency  discretion.   The 
subcommittee  concluded  that  legislation  was  necessary  to  amend 
the  RFA  to  strengthen  and  clarify  the  Act  to  fulfill  the  intent 
of  Congress.   I  believe  that  Congressman  Ewing's  bill,  H.R.  830, 
would  help  us  make  these  important  and  needed  improvements  to  the 
RFA. 

The  Regulatory  Flexibility  Act  is  an  important  weapon  in  our 
efforts  to  reduce  or  eliminate  unnecessary  regulations  and 
paperwork  which  cripple  small  business.   If  operated  properly,  it 
makes  sure  that  the  little  guy  (the  small  town,  the  small 
business,  or  the  small  association)  is  sought  out  and  asked  his 
opinions  on  government  proposals  that  will  influence  his  life. 
The  RFA  ensures  that  his  sensible  suggestions  will  be  listened 
to,  checked  out,  and  answered. 

The  RFA  has  been  a  success  where  it  has  been  faithfully  and 
routinely  applied.   It  is  now  our  responsibility  in  the  Congress 
to  make  what  changes  are  necessary,  to  provide  whatever 
encouragement  is  required,  to  see  to  it  that  the  RFA  is  fully 
implemented  government -wide.   Thank  you  again  for  holding  these 
hearings  today.   The  proposed  improvements  to  the  Regulatory 
Flexibility  Act  will  strengthen  the  law  and  fulfill  the  promise 
of  more  than  a  decade's  work. 
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Mr.  Bryant.  Mr.  Ewing. 

STATEMENT  OF  HON.  THOMAS  W.  EWING,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  EwiNG.  Thank  you,  Mr.  Chairman,  and  thank  you  very  much 
for  holding  this  hearing  today  on  the  Regulatory  Flexibility  Amend- 
ments Act,  H.R.  830,  and  for  providing  me  with  the  opportunity  to 
discuss  this  important  piece  of  legislation. 

Mr.  Chairman,  I  am  pleased  to  announce  today  that  nearly  250 
of  our  colleagues  have  cosponsored  H.R.  830.  Democrats  and  Re- 
publicans alike  see  the  need  to  strengthen  the  Regulatory  Flexibil- 
ity Act. 

H.R.  830  is  strongly  supported  by  dozens  of  small  business 
groups,  many  of  which  we  will  hear  from  today,  including  the  Na- 
tion£il  Association  for  the  Self-Employed,  the  National  Small  Busi- 
ness United,  and  the  National  Federation  of  Independent  Business. 

Vice  President  Gore's  Reinventing  Government  Commission  re- 
viewed the  RFA.  After  studying  this  issue,  the  Commission  rec- 
ommended allowing  judicial  review  of  the  Regulatory  Flexibility 
Act,  which  is  the  main  proposal  in  this  piece  of  legislation,  H.R. 
830.  It  was  their  top  priority  for  the  Small  Business  Administra- 
tion. 

What  is  bringing  these  diverse  groups  together?  Well,  the  fact  is 
that  the  Federal  regulators  have  routinely  run  roughshod  over  the 
little  guy  they  have  regulated.  Fixing  the  Regulatory  Flexibility  Act 
will  help  empower  and  protect  the  little  businessman. 

One  of  the  two  most  consistent  complaints  which  I  get  from  con- 
stituents is  about  the  burdens  facing  them  from  overregulation  by 
the  Federal  Government.  I  think  most  of  my  colleagues  are  getting 
the  same  message.  Congressman  Skelton,  who  has  been  so  helpful 
and  so  important  in  moving  this  legislation  along,  has  just  alluded 
to  that  in  contact  with  constituents  in  his  district. 

This  Congress  has  an  opportunity,  then,  to  do  something  about 
it.  That  opportunity  would  be  to  pass  H.R.  830. 

I  have  seen  estimates  that  the  cost  of  Federal  mandates  to  the 
economy  are  as  high  as  $500  billion  per  year  and  several  thousand 
dollars  for  every  American  family.  Many  regulations  have  a  posi- 
tive benefit  to  the  health  or  safety  of  society.  But  we  should  keep 
in  mind  when  a  small  business  spends  money  or  time  meeting  a 
federally  mandated  regulation,  this  is  money  and  time  not  put  to- 
ward some  job-creating  venture,  such  as  purchasing  a  new  plant  or 
new  equipment. 

When  a  local  government  spends  money  to  meet  Federal  man- 
dates, this  is  often  money  taken  away  from  education  or  important 
social  services.  The  RFA  was  designed  by  the  Congress  to  address 
the  problem  by  encouraging  regulatory  agencies  to  find  the  least 
costly  way  to  implement  regulations. 

The  Act,  signed  by  President  Carter  in  1980,  requires  agencies 
proposing  rules  to  prepare  an  initial  regulatory  flexibility  analysis 
to  examine  the  impact  that  the  rule  may  have  on  small  businesses 
or  small  governments  or  other  such  entities.  The  analysis  must 
also  outline  less  costly  alternatives  to  the  rule. 

The  RFA  has  a  big  loophole.  It  allows  agencies  to  certify  that 
their  rules  do  not  have  significant  effects  on  small  entities  and 
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therefore  avoid  conducting  the  regulatory  flexibihty  analyses.  The 
prohibition  of  judicial  review  allows  no  legal  challenge  to  these  de- 
terminations. The  result  is  that  compliance  is  voluntary,  and  the 
Federal  regulators  do  not  have  to  face  legal  action  if  they  don't 
comply. 

Section  611  of  the  Regulatory  Flexibility  Act  states  in  part,  "Any 
determination  by  an  agency  concerning  the  applicability  of  any  of 
the  provisions  of  this  chapter  to  any  action  of  the  agency  shall  not 
be  subject  to  judicial  review."  This  section  is  the  Achilles'  heel  of 
the  RFA. 

Some  agencies,  such  as  the  EPA,  have  taken  steps  to  comply 
with  the  RFA  and  to  incorporate  the  regulatory  flexibility  proce- 
dures into  their  regular  rulemaking  process. 

However,  most  agencies  have  not  fully  complied  and  some,  not  at 
all.  Annual  reports  on  the  RFA  have  shown  year  after  year  that 
most  agencies  view  the  RFA  as  an  obstacle  in  their  way  which  can 
be  disregarded  and  frequently  is.  Boilerplate  exemptions  are  com- 
monplace and  agencies  are  performing  inadequate  or  no  regulatory 
analyses. 

Federal  bureaucrats  have  not  taken  the  RFA  seriously  because 
they  know  there  is  no  recourse  against  them.  The  bureaucrats  are 
judge,  jury,  and  executioner  and  that  is  why  we  need  to  make  com- 
pliance with  the  RFA  subject  to  judicial  review.  All  of  the  other 
laws  which  deal  with  how  agencies  write  rules  such  as  the  APA, 
NEPA,  and  the  Sunshine  Act  have  judicial  review. 

We  hear  a  lot  of  rhetoric  about  helping  small  business  cope  with 
regulations,  but  if  we  do  not  strengthen  the  RFA,  all  of  that  is 
nothing  more  than  hot  air.  We  need  to  put  fairness  and  teeth  into 
the  RFA  if  we  really  want  to  help  small  business. 

I  included  provisions  in  H.R.  830  which  would  encourage  the  reg- 
ulators to  write  the  fairest  and  most  reasonable  rules  in  the  first 
place,  and  to  avoid  the  need  for  litigation.  I  am  seeking  to  strength- 
en the  role  of  the  SBA  Office  of  Advocacy  in  the  rulemaking  process 
by  giving  it  an  opportunity  to  have  input  on  rules  affecting  small 
business  before  they  are  finalized  to  help  iron  out  any  problems. 

Section  5  of  H.R.  830  is  a  sense-of-the-Congress  resolution  which 
restates  a  position  taken  by  the  Congress  when  the  RFA  was  origi- 
nally passed,  that  the  chief  counsel  has  authority  to  file  an  amicus 
brief  in  litigation  involving  Federal  rules. 

Section  3  of  the  bill  would  require  agencies  to  consider  the  indi- 
rect effects  as  well  as  the  direct  effects  of  their  rules  on  small  busi- 
nesses in  their  regulatory  flexibility  analyses. 

Mr.  Chairman,  thank  you  for  holding  this  hearing  and  for  giving 
me  the  opportunity  to  discuss  H.R.  830.  I  look  forward  to  answer- 
ing any  questions. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ewing  follows:] 
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NOVEMBER  18,  1993 


I  want  to  thank  Chairman  Bryant  for  holding  this  hearing 
on  the  Regulatory  Flexibility  Amendments  Act,  H.R.  830,  and 
for  providing  me  with  the  opportunity  to  discuss  this 
important  legislation. 

Mr.  Chairman,  I  am  pleased  to  announce  today  that  nearly 
250  of  our  colleagues  have  cosponsored  H.R.  830.   Democrats 
and  Republicans  alike  see  the  need  to  strengthen  the  Reg  Flex 
Act. 

H.R.  830  is  strongly  supported  by  dozens  of  small 
business  groups,  including  the  National  Association  for  the 
Self  Employed,  the  National  Small  Business  United,  and  the 
National  Federation  of  Independent  Business. 

Vice  President  Gore's  reinventing  government  Commission 
reviewed  the  RFA.   After  studying  this  issue,  the  Commission 
recommended  allowing  judicial  review  of  the  RFA,  which  is  the 
main  proposal  in  H.R.  830.   It  was  their  top  priority  for  the 
Small  Business  Administration. 

What  is  bringing  these  diverse  groups  together?  The  fact 
that  federal  regulators  routinely  run  roughshod  over  the 
little  guy  they  regulate.   Fixing  the  Reg  Flex  Act  will  help 
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empower  and  protect  the  little  guy. 

One  of  the  two  most  consistent  complaints  I  get  from  my 
constituents  is  about  the  burdens  they  face  from  over- 
regulation  by  the  federal  government,  and  I  think  most  of  my 
colleagues  are  getting  the  same  message.   This  Congress  has  an 
opportunity  to  do  something  about  that  problem  by  passing  H.R. 
830. 

It's  been  estimated  that  the  cost  of  federal  mandates  to 
the  economy  are  as  high  as  $500  billion  dollars  per  year  and 
several  thousand  dollars  for  every  American  family.   Many 
regulations  have  a  positive  benefit  to  the  health  or  safety  of 
society.   But  we  should  keep  in  mind  that  when  a  small 
business  spends  money  or  time  meeting  a  federally  mandated 
regulation,  this  is  money  and  time  not  put  toward  some  job- 
creating  venture,  such  as  purchasing  a  new  plant  or  new 
equipment.   When  a  local  government  spends  money  to  meet 
federal  mandates,  this  is  often  money  taken  away  from 
education  or  important  social  services. 

The  RFA  was  designed  by  the  Congress  to  address  this 
problem  by  encouraging  regulatory  agencies  to  find  the  least 
costly  way  to  implement  regulations.   This  Act,  signed  by 
President  Carter  in  1980,  requires  agencies  proposing  rules  to 
prepare  an  initial  regulatory  flexibility  analysis.   This 
describes  the  impact  the  rule  may  have  on  small  businesses  or 
small  governments  or  other  such  entities.   The  analysis  must 
also  outline  less-costly  alternatives  to  the  rule. 

The  RFA  has  a  big  loophole.   It  allows  agencies  to 
certify  that  their  rules  do  not  have  significant  effects  on 
small  entities,  and  therefore  avoid  conducting  regulatory 
flexibility  analyses.   The  prohibition  of  judicial  review 
allows  no  legal  challenge  to  these  determinations.   The  result 
is  that  compliance  is  voluntary  and  federal  regulators  do  not 
face  legal  action  if  they  don't  comply. 

Section  611  of  the  RFA  states  in  part,  quote,  "...  any 
determination  by  an  agency  concerning  the  applicability  of  any 
of  the  provisions  of  this  chapter  to  any  action  of  the  agency 
shall  not  be  subject  to  judicial  review."  This  section  is  the 
Achille's  heel  of  the  RFA. 

Some  agencies,  such  as  the  EPA,  have  taken  steps  to 
comply  with  the  RFA  and  to  incorporate  the  reg  flex  procedures 
into  their  regular  rulemaking  processes.   However,  most 
agencies  have  not  fully  complied,  and  some  not  at  all.   Annual 
reports  on  the  RFA  have  shown  year  after  year  that  most 
agencies  view  the  RFA  has  an  obstacle  in  their  way  which  can 
be  disregarded,  and  frequently  is.   Boilerplate  exemptions 
from  the  RFA  are  commonplace  and  agencies  are  performing 
inadequate  or  no  regulatory  analyses. 
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Federal  bureaucrats  have  not  taken  the  RFA  seriously 
because  they  know  there  is  no  recourse  against  them.   The 
bureaucrats  are  judge,  jury,  and  executioner.   And  that's  why 
we  need  to  give  the  RFA  full  judicial  review. 

Nothing  short  of  full  judicial  review  will  guarantee  that 
the  agencies  will  ever  take  the  RFA  seriously,  and  that's  why 
H.R.  830  would  remove  section  611  from  the  RFA.   I  have 
reviewed  alternatives,  such  as  an  Executive  Order,  and  found 
that  nothing  other  than  judicial  review  will  give  the  RFA  the 
teeth  it  needs.   Under  current  practice,  agency  compliance 
with  the  RFA  is  voluntary,  but  as  we  all  know,  compliance  by 
small  business  or  local  governments  with  the  regulations  these 
agencies  write  are  anything  but  voluntary. 

Opponents  of  this  proposal  may  try  to  claim  that  a  flood 
of  litigation  will  ensue.   For  various  reasons  which  I  will 
outline,  this  is  not  the  case.   And  besides,  why  should  small 
business  be  the  only  group  locked  out  of  the  judicial  system? 
If  Congress  is  really  serious  about  reducing  the  cost  of 
regulation  on  small  business,  here  is  our  chance  to  do 
something  about  it. 

Many  of  the  usual  incentives  for  legal  abuse  will  not  be 
present  under  the  RFA.   First,  there  will  be  little  chance  of 
recovering  attorney's  fees  of  any  significance  for  individual 
businesses  involved  in  this  type  of  litigation.   Second, 
because  such  suits  will  usually  seek  injunctive  relief, 
compensatory  or  punitive  damage  awards  are  not  likely  to  be 
involved. 

Most  importantly,  small  business  does  not  have  time  or 
money  to  file  unnecessary  lawsuits.   They  are  not  likely  to  go 
through  the  hassle  and  expense  of  filing  a  suit  unless  there 
has  been  a  very  egregious  violation  of  the  RFA,  which  would 
cost  business  a  great  deal  of  money.   Most  small  business- 
people  I  know  would  rather  spend  their  time  making  money  than 
picking  legal  fights  with  the  government. 

After  judicial  review  is  opened,  a  small  handful  of  early 
suits  will  set  precedents  by  which  future  disputes  will  be 
adjudicated.   As  precedence  is  set  for  tiie  appropriate 
compliance  with  the  RFA,  the  likelihood  of  significant 
litigation  will  be  greatly  reduced  as  the  regulatory  agencies 
properly  comply  with  the  RFA.   To  further  reduce  the 
possibility  of  litigation,  I  expect  to  see  the  Office  of 
Advocacy  prepare  guidelines  for  the  agencies  for  the  proper 
implementation  of  the  RFA,  and  we  will  see  regulatory 
personnel  work  more  closely  with  Advocacy  to  write  rules  which 
will  comply  with  the  RFA,  and  keep  them  out  of  court. 

All  the  other  laws  which  deal  with  how  an  agency  writes 
rules,  such  as  the  APA,  NEPA,  and  the  Sunshine  Act,  have 
judicial  review.   We  hear  a  lot  of  rhetoric  about  helping 
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small  business  cope  with  regulations,  but  if  we  do  not 
strengthen  the  RFA  all  that  is  nothing  more  than  hot  air.   We 
need  to  put  fairness  and  teeth  into  the  RFA  if  we  really  want 
to  help  small  business. 

I  included  provisions  in  H.R.  830  which  would  encourage 
the  regulators  to  write  the  fairest  and  most  reasonable  rules 
in  the  first  place,  and  to  avoid  the  need  for  litigation.   I 
am  seeking  to  strengthen  the  role  of  the  SBA  Office  of 
Advocacy  in  the  rulemaking  process  by  giving  it  an  opportunity 
to  review  rules  before  they  are  proposed  to  iron  out  any 
problems. 

This  would  involve  that  office  in  this  process  at  an 
earlier  stage.   Advocacy  should  be  working  hand-in-hand  with 
the  regulators  to  write  rules  which  meet  the  requirements  of 
the  RFA  and  keep  agencies  out  of  court. 

Section  four  of  H.R.  830  would  allow  the  Advocate  to 
review  regulations  30  days  before  they  are  actually  proposed, 
to  allow  time  to  work  out  any  small  business  problems  as  early 
as  possible.   Failure  by  the  Chief  Counsel  to  comment  would 
not  amount  to  an  endorsement  of  the  rule.   The  Chief  Counsel 
will  not  have  veto  power  over  rules,  but  he  or  she  will  simply 
have  an  opportunity  to  present  the  concerns  of  small  business 
earlier  in  the  regulatory  process  if  necessary. 

Section  five  of  H.R.  830  is  a  "sense  of  the  Congress" 
resolution  which  re-states  a  position  taken  by  the  Congress 
when  the  RFA  was  originally  passed,  that  the  Chief  Counsel  has 
the  authority  to  file  amicus  briefs  in  litigation  involving 
federal  rules. 

In  a  1986  case  the  Justice  Department  argued  against  this 
authority  on  what  were  very  tenuous  constitutional  grounds.   I 
would  like  to  submit  for  the  record  a  memorandum  prepared  by 
the  American  Law  division  of  the  Congressional  Research 
Service  which  supports  the  authority  of  the  Chief  Counsel  to 
exercise  amicus  authority,  and  I  hope  the  Office  of  Advocacy 
will  start  exercising  that  authority. 

Section  three  of  my  bill  would  require  agencies  to 
consider  the  indirect  effects  as  well  as  the  direct  effects  of 
their  rules  on  small  businesses  in  their  Regulatory 
Flexibility  Analyses. 

This  is  a  persistent  problem.   For  example,  the  EPA  is 
currently  promulgating  expensive  new  regulations  of  emissions 
from  off -road  farm  equipment.   When  I  wrote  to  the  EPA  to 
inquire  about  whether  a  Reg  Flex  analysis  had  been  done,  I  was 
told  that  Reg  Flex  didn't  apply  because  there  are  no  small 
businesses  which  manufacture  this  equipment.   If  the  EPA  had 
reviewed  the  indirect  effect  of  this  regulation,  they  would 
have  looked  at  the  costs  which  will  be  passed  on  to  small 
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farming  businesses.  The  large  manufacturers  may  be  the  ones 
directly  regulated,  but  small  businesses  will  ultimately  pay 
the  price. 

The  current  statute  is  unclear  on  whether  the  agencies 
should  look  at  the  indirect  effects  of  regulations,  but  as  any 
small  businessperson  will  tell  you,  they  feel  these  indirect 
effects  just  as  much  as  the  direct  effects  and  these  should  be 
looked  at  in  Reg  Flex  analyses. 

Mr.  Chairman,  H.R.  830  is  designed  to  encourage  federal 
regulators  to  comply  with  the  RFA,  as  Congress  intended,  and 
to  take  a  hard  look  at  the  cost  of  regulations  to  small 
businesses  without  paralyzing  the  regulatory  process  or 
pitting  small  businesses  against  regulators.   H.R.  830  will 
encourage  more  cooperation  between  business  and  regulators  so 
that  the  original  intent  of  the  RFA  will  be  met  and  the 
benefits  of  more  rational  regulations  can  be  realized. 

Mr.  Chairman,  thank  you  for  holding  this  hearing  and  for 
giving  me  the  opportunity  to  discuss  H.R.  830.   I  look  forward 
to  answering  any  questions. 
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Mr.  Bryant.  Thank  you  very  much  for  being  here.  Perhaps  we 
should  allow  Members  to  ask  questions  of  these  witnesses  before 
we  go  to  this  markup. 
The  gentleman  from  Pennsylvania. 

Mr.  Gekas.  Yes.  I  thank  the  colleagues  who  have  come  forth  in 
support  of  this  legislation. 

You  mentioned,  Tom,  that  the  EPA  already  has  a  judicial  process 
within  its  system.  The  devil's  advocate  question  that  I  ask  you  is, 
does  it  work  with  EPA?  Is  there  progress  towards  fair  rulemaking 
within  the  EPA? 

Mr.  EwiNG.  I  believe  that  we  find  that  because  they  have  put  the 
process  into  their  system,  it  works  better  there  than  in  many  other 
agencies;  but  if  it  fails  to  work  and  if  they  disregard  it  in  any 
sense,  there  is  no  recourse  to  those  being  regulated.  But  I  give  the 
EPA  at  least  the  credit  of  having  tried  to  build  it  into  the  process 
by  which  they  initiate  and  review  the  rules  that  they  promulgate. 

Mr.  Skelton.  May  I  add  to  that,  Mr.  Gekas? 

Mr.  Gekas.  Yes. 

Mr.  Skelton.  My  recollection  is  that  the  EPA  made  a  very  good 
attempt  to  comply  with  this  as  opposed  to  some  agencies  which 
didn't  even  try.  And  I  remember  the  testimony  quite  well  and  a 
couple  of  agencies  that  just  said  it  doesn't  apply  to  us,  period. 

What  this  amounts  to,  under  the  present  system,  is  the  goodwill 
of  the  leadership  in  an  agency,  sadly.  And  those  that  do  have  some 
empathy  for  the  small  business  person  out  there  go  ahead  and 
apply  it,  as  the  EPA  has  attempted  to  do.  But  the  others  either 
give  it  a  lick  and  a  promise,  or  say  it  doesn't  apply.  And,  unfortu- 
nately, this  bill  is  needed  to  put  some  teeth  into  it  so  you  don't  rely 
upon  the  goodwill  of  agencies  to  be  on  the  side  of  the  small  busi- 
ness person. 

Mr.  Gekas.  Again  on  the  devil's  advocate  side — and  I  am  on  your 
side  in  this  issue — I  take  it  that  neither  of  you  agrees  that  if  we 
put  the  judicial  process  in  there,  it  would  be  a  disincentive  to  agen- 
cies to  make  rules  that  are  mandated  to  be  made  for  the  public 
safety,  for  instance.  In  other  words,  are  we  inadvertently — devil's 
advocate  question  because  I  am  on  your  side  on  this — are  we  inad- 
vertently blocking  rulemaking  that  the  Congress  mandates? 

Mr.  Skelton.  Absolutely  not. 

Mr.  Gekas.  I  wanted  that  on  the  record. 

Mr.  EwiNG.  I  think  that  probably  not  going  to  happen. 

What  we  really — we  use  the  term  all  too  much,  a  "level  playing 
field,"  but  we  don't  have  a  level  playing  field  now.  The  Congress 
passes  a  law,  the  regulators  get  into  it,  and  that  becomes  a  man- 
date on  small  businesses  without  any  recourse. 

I  find  that  very  difficult  and  very  unfair  for  those  who  are  being 
regulated,  and  that  is  why  I  think  judicial  review,  while  not  per- 
fect, is  why  we  have  our  court  system  and  that  is  why  we  have  the 
whole  legal  system  we  have  in  America  to  bring  fairness  to  situa- 
tions such  as  this. 

Mr.  Gekas.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Bryant.  Any  other  questions? 

Thank  you  very  much  for  being  here.  We  appreciate  it  very 
much. 


23 

Before  proceeding  to  the  other  witnesses  we  will  recess  the  hear- 
ing for  a  moment  and  take  up  a  couple  of  bills  that  we  need  to 
mark  up,  as  previously  announced,  as  the  meeting  began. 

[Recess.] 

Mr.  Bryant.  We  appreciate  our  visitors'  indulgence  for  that  little 
housekeeping  activity.  At  this  time,  we  will  return  to  the  hearing 
on  H.R.  830,  the  Regulatory  Flexibility  Amendments  Act  of  1993. 

The  Chair  would  invite  to  the  witness  table  the  following  wit- 
nesses: John  Collins,  vice  president  for  government  affairs  of  the 
American  Trucking  Association;  Thomas  McGarity,  the  William 
Stamps  Parish  Professor  of  Law  at  the  University  of  Texas  Law 
School;  James  W.  Morrison,  director  of  government  relations  for  the 
National  Association  for  the  Self-Employed — I  ask  everyone's  indul- 
gence. 

I  have  just  announced  the  second  panel.  I  am  sorry.  The  staff  has 
corrected  me. 

We  would  invite  to  the  witness  table  Doris  Freedman,  Acting 
Chief  Counsel  for  Advocacy  of  the  Small  Business  Administration; 
and  Jeffrey  S.  Lubbers,  Research  Director  of  the  Administrative 
Conference  of  the  United  States.  Please  come  forward. 

Prior  to  beginning  your  testimony,  the  Chair  would  remind  all 
witnesses  that  oral  statements  should  be  restricted  to  no  more  than 
5  minutes.  If  you  see  the  red  light  go  on  during  your  presentation, 
you  will  know  that  you  are  on  borrowed  time. 

With  that  admonition,  I  would  call  our  first  panel  forward.  You 
are  welcome.  We  are  glad  to  have  your  statements. 

First,  Ms.  Freedman. 

STATEMENT  OF  DORIS  FREEDMAN,  ACTING  CHIEF  COUNSEL 
FOR  ADVOCACY,  SMALL  BUSINESS  ADMINISTRATION 

Ms.  Freedman.  Good  morning,  Mr.  Chairman,  members  of  the 
committee,  it  is  a  pleasure  to  appear  before  you  today.  The  issue 
before  the  subcommittee  this  morning,  amendments  to  the  Regu- 
latory Flexibility  Act,  is  a  subject  of  paramount  interest  to  the 
Small  Business  Administration  and  the  Office  of  Advocacy.  As  you 
know,  every  major  small  business  trade  association  and  the  last 
White  House  Conference  on  Small  Business  held  in  1986  have  en- 
dorsed strengthening  the  Act. 

Erskine  Bowles,  Administrator  of  the  Small  Business  Adminis- 
tration, and  the  President  have  agreed  on  four  goals  for  the  SBA: 
Relieving  the  credit  crunch;  revitalizing  the  agency;  asking  Mr. 
Bowles  to  serve  as  the  eyes  and  ears  of  the  President  in  the  small 
business  community;  and  of  most  relevance  to  this  hearing,  easing 
the  regulatory  burden  on  small  business.  Strengthening  the  RFA  is 
important  in  meeting  this  latter  goal. 

The  Office  of  Advocacy,  established  in  the  SBA  in  1976,  provides 
small  business  with  a  voice  within  the  Government.  The  role  of  the 
Office  is  to  represent  the  views  and  interests  of  the  small  business 
community  before  Congress  and  other  agencies. 

Of  special  importance  to  this  committee  today  is  the  requirement 
that  the  Office  of  Advocacy  monitor  and  report  on  agency  imple- 
mentation of  the  Reg  Flex  Act.  My  testimony  reflects  the  views  of 
the  Office  of  Advocacy  and  may  not  be  identical  to  those  of  the  ad- 
ministration. 
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I  have  been  intimately  involved  with  the  Office  of  Advocacy's 
oversight  and  monitoring  functions  since  the  passage  of  the  act  in 
1980.  If  the  act  remains  unamended,  it  will  not  achieve  the  goals 
the  authors  originally  intended,  the  Federal  agency  recognition  of 
the  effects  that  rules  have  on  small  entities  and  responsible  modi- 
fication of  these  rules  to  alleviate  burdens  or  to  enhance  benefits. 

The  RFA  was  enacted  to  obtain  Federal  agency  recognition  of  the 
often  disproportionate  efi*ects  of  government  regulation  on  small 
entities  and  to  steps  to  reduce  them.  By  mitigating  the  impact  of 
government  regulation  on  small  business,  the  viability  of  small 
business  will  be  determined  in  the  marketplace,  not  in  a  Federal 
office  building. 

President  Clinton  fully  grasped  the  importance  of  regulatory 
analysis  and  its  place  in  Federal  policymaking  when  he  issued  Ex- 
ecutive Order  12866,  which  sharpened  the  requirements  for  regu- 
latory analysis  and  the  support  needed  to  formulate  rules. 

The  National  Performance  Review,  President  Clinton's  effort  to 
rationalize  government  processes  and  procedures,  also  recognized 
the  importance  of  regulatory  analysis  to  Federal  decisions.  The 
NPR  recommended  that  compliance  with  the  RFA  be  strengthened 
by  permitting  judicial  review  of  agency  determinations  under  the 
act. 

The  act  can  be  explained  simply.  Each  agency,  when  issuing  reg- 
ulations, must  do  a  threshold  analysis  to  determine  if  its  proposed 
action  will  have  a  significant  effect  on  a  substantial  number  of 
small  entities.  If  it  does  not  have  a  significant  effect,  the  agency 
may  certify  that  in  the  Federal  Register.  If  the  rule  does  have  a 
significant  economic  impact,  the  agency  is  required  to  do  an  analy- 
sis and,  wherever  possible,  alleviate  the  regulatory  burdens. 

More  importantly,  the  regulatory  flexibility  analysis  require- 
ments require  an  agency  to  consider  alternatives  to  the  rules  put 
before  them.  It  is  often,  in  considering  alternatives,  that  a  better 
solution  that  can  be  found,  one  that  is  much  less  costly  to  those 
who  must  follow  the  regulations. 

It  is  important  to  note  that  the  RFA  is  a  procedural  statute  and 
does  not  require  any  particular  outcome.  Thus,  an  alternative  could 
not  be  adopted  if  it  contradicted  the  statutory  basis  for  the  regula- 
tion. 

As  you  have  heard  this  morning,  there  is  a  variety  of  compliance 
within  the  agencies.  Some  agencies  do  a  pretty  good  job,  and  that 
is  when  the  head  of  the  agency  has  a  commitment  to  do  this.  Un- 
fortunately, there  are  numerous  failures.  Many  agencies  simply 
view  the  RFA  as  another  procedural  impediment  to  taking  an  al- 
ready determined  course  rather  than  an  opportunity  to  explore 
other  alternatives. 

Other  agencies,  and  they  include  most  agencies,  issue  perfunc- 
tory certifications  without  performing  the  underlying  threshold  as- 
sessment of  small  entity  impacts  required  by  the  RFA.  One  agency 
relies  on  a  procedural,  APA  exemption,  and  neither  makes  makes 
certification  decisions  nor  performs  regulatory  flexibility  analyses. 
Absent  some  procedure  to  force  agency  compliance  with  the  RFA, 
such  as  improved  opportunity  for  judicial  review  of  agency  deter- 
minations, agencies  will  continue  to  evade  the  spirit  of  the  RFA 
through  mechanical  and  boilerplate  application  of  the  certification 
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process.  Such  evasion  is  antithetical  to  good  government  and  the 
reform  recommendations  instituted  by  President  CUnton  and  other 
recommendations  made  by  the  NPR. 

Interestingly,  the  gravest  opponents  of  judicial  review  are  Fed- 
eral agencies.  Rather  than  viewing  the  RFA  as  a  benefit,  they  find 
it  akin  to  the  albatross  that  figuratively  hung  around  the  neck  of 
the  Ancient  Mariner.  Some  of  them  argue  that  a  review  will  lead 
to  a  barrage  of  lawsuits.  I  believe  these  fears  are  overstated  for  a 
number  of  reasons. 

First,  I  do  not  support  the  type  of  interim  review  that  the  Na- 
tional Environmental  Policy  Act  requires. 

Second,  the  cost  of  litigation  is  so  large  for  small  entities  that  I 
doubt  whether  many  will  try  to  contest  all  but  the  most  egregious 
agency  actions  under  the  RFA. 

Third,  the  Office  of  Advocacy  expects  that  few  suits  will  rest  sole- 
ly on  the  merits  of  the  Regulatory  Flexibility  Act  claim,  but  rather 
will  be  attacked  under  normal  APA  arbitrary  and  capricious 
grounds. 

Fourth,  a  quick  review  of  the  24  States  with  regulatory  flexibility 
statutes,  none  of  which  preclude  judicial  review,  shows  that  fewer 
than  10  cases  have  been  filed  with  specific  challenges  to  State 
agency  determinations  under  the  statute. 

I  see  that  my  time  is  up  and  I  would  urge  this  committee  to  con- 
sider the  issue  of  strengthening  the  Regulatory  Flexibility  Act,  in- 
cluding implementation  of  judicial  review. 

I  will  be  happy  to  answer  any  questions. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Freedman  follows:] 
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Good  morning  Mr.  Chairman:  It  Is  a  pleasure  to  appear  before  the 
Subcommittee  on  Administrative  Law.   The  issue  before  the 
Subcommittee  this  morning  --  amendment  to  the  Regulatory 
Flexibility  Act   (5  U.S.C.  Sections  601-612)_ —  is  a  subject  of 
paramount  interest  to  the  Small  Business  Administration  (SBA)  and 
the  Office  of  Advocacy.  As  you  know,  every  major  small  business 
trade  association  and  the  most  recent  White  House  Conference  on 
Small  Business,  held  in  1986,  endorse  strengthening  the 
Regulatory  Flexibility  Act  of  1980  (RFA  or  Act) . 

Erskine  Bowles,  Administrator  of  the  Small  Business 
Administration,  and  the  President  have  agreed  on  four  goals  for 
the  SBA  —  relieving  the  credit  crunch,  revitalizing  the  agency, 
serving  as  the  eyes  and  ears  of  the  President  in  the  small 
business  community  and,  of  most  relevance  to  this  hearing,  easing 
the  regulatory  burden  on  small  business.   Strengthening  the  RFA 
is  important  in  meeting  this  latter  goal. 

The  Office  of  Advocacy,  established  in  the  SBA  in  1976,  provides 
small  business  with  a  voice  within  the  government.  The  role  of 
the  Office  is  to  represent  the  views  and  interests  of  the  small 
business  cosmunity  before  Congress  and  other  agencies.   Of 
special  importance  to  this  Committee  today  is  the  requirement 
that  the  Office  of  Advocacy  monitor  and  report  on  agency 
implementation  of  the  RFA.  My  testimony  reflects  the  views  of 
the  Office  of  Advocacy  and  may  not  be  identical  to  those  of  the 
Administration . 

The  SBA  appreciates  your  holding  a  hearing  on  the  subject.  This 
is  the  first  time  that  your  subcommittee  has  conducted  an  in- 
depth  examination  of  amendments  to  the  RFA.   Since  the  enactment 
of  the  RFA  in  1980,  I  have  been  integrally  involved  with  the 
Office  of  Advocacy's  oversight  and  monitoring  of  agency 
compliance,  attempts  to  comply,  and  outright  noncompliance  with 
the  Act.   If  the  Act  remains  unamended,  it  will  not  achieve  the 
goals  the  authors  originally  intended  —  federal  agency 
recognition  of  the  effects  that  rules  have  on  small  entities 
(particularly  small  businesses)  and  responsible  modification  of 
these  rules  to  alleviate  burdens  or  enhance  benefits. 

Rational  government  decisions  must  be  based  on  sound  data 
filtered  through  close  analysis  of  potential  alternative  actions. 
President  Clinton  fully  grasps  the  importance  of  regulatory 
analysis  and  its  place  in  federal  policymaking  when  he  issued 
Executive  Order  12,866  which  sharpened  the  requirements  for 
regulatory  analysis  and  the  support  needed  to  formulate  rules. 
The  National  Performance  Review  (NPR) ,  President  Clinton's  effort 
to  rationalize  government  processes  and  procedures,  also 
recognized  the  importance  of  regulatory  analysis  to  federal 
decisions.   The  NPR  recommended  that  compliance  with  the  RFA  be 
strengthened  by  permitting  judicial  review  of  agency 
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determinations  under  the  Act.   Thus,  the  Act  is  an  important 
element  in  a  comprehensive  regulatory  process. 

I .        The  Regulatory  Flexibility  Act 

A  brief  discussion  of  the  Act  and  its  use  in  the  development  of 
regulations  is  necessary. 

AsVyou  are  aware,  the  Administrative  Procedure  Act  (APA) 
prohibits  an  agency  from  taking  actions  which  are  "arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in 
accordance  with  the  law...."  5  U.S.C.  S  706(2) (A).   The  courts 
have  interpreted  this  mandate  as  requiring  an  agency  to  adopt 
rational  rules.'  The  promulgation  of  rational  rules  requires 
the  agency  to  consider  a  variety  of  factors  dictated  by 
statute.^  The  APA  provides  the  primary  mechanism  by  which  the 
agency  obtains  the  necessary  information  on  which  to  base  its 
rules  — -  notice  and  comment  rulemaking. 

Once  the  agency  is  certain  that  it  has  sufficient  information  to 
consider  all  relevant  factors,  the  agency  can  begin  to  develop  a 
regulatory  solution.   The  solution  arrived  at  by  the  agency  then 
must  be  analyzed  to  determine  whether  it  is  rational  and  corrects 
the  problem  identified  by  the  agency. 

Executive  Order  12,866  provides  the  main  framework  for  conducting 
the  analysis  of  potential  solutions.   It  requires  an  agency  to 
perform  a  cost-benefit  analysis  to  determine  whether  the  proposed 
rule  is  economically  rational.   The  Order  also  mandates  that  an 
agency  develop  the  most  cost-effective  method  for  achieving  its 
regulatory  objective.   In  short,  the  Order  forces  an  agency  to 
analyze  the  regulations  before  imposing  them  on  the  regulated 
public. 

The  RFA  represents  another  filter  through  which  regulatory 
actions  are  analyzed  to  reach  rational  rulemaking  decisions.   The 
RFA  is  based  on  two  premises:  1)  that  federal  agencies  often  do 
not  recognize  the  impact  that  their  rules  will  have  on  small 
businesses;  and  2)  that  small  entities  are  disproportionately 
disadvantaged  by  federal  regulation  compared  to  their  larger 
counterparts . 


'  See,  e.g. ,    Bowman  Transp.,  Inc.  v.  Arkansas-Best  Freight 
Sys.,  419  U.S.  281,  285  (1974);  SEC  V.  Chenery  Corp.,  332  U.S. 
194,  207  (1947). 

*  Citizens  to  Preserve  Overton  Park  v.  Volpe,  401  U.S.  402, 
416  (1971);  Kentucky  Util.  Co.  v.  FERC,  766  F.2d  239,  242  (6th 
Cir.  1985). 
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If  the  cost  of  compliance  with  a  federal  regulation  is  fixed, 
then  the  smaller  firm  will  suffer  a  more  severe  impact  since  it 
has  a  smaller  output  over  which  to  recover  the  costs.   An  example 
might  be  illustrative.'  Widget  manufacturer  A  produces  100 
widgets  at  a  cost  of  a  dollar  a  widget  for  a  total  production 
cost  of  100  dollars.   Widget  manufacturer  B  also  produces  widgets 
at  the  same  cost  but  only  makes  50  widgets.   If  a  government 
regulation  imposes  an  added  fixed  cost  of  10  dollars,  then  the 
cost  of  production  for  each  widget  for  the  smaller  manufacturer 
goes  to  one  dollar  and  twenty  cents  while  the  cost  for  the  larger 
manufacturer  is  only  one  dollar  and  ten  cents.*  As  a  result  of 
government  regulation,  the  larger  widcet  r.anufacturer  can 
undersell  the  smaller  manufacturer  arc  rcili  make  a  profit.* 
This  example  highlights  the  existence  of  scale  economies  in 
compliance  with  federal  regulations.*  A  study  commissioned  ty 


'  Although  the  example  given  is  based  on  manufacturing, 
similar  assumptions  can  be  made  about  small  governmental 
jurisdiction  compliance  with  federal  regulations.   Assuming  fixed 
capital  costs,  a  smaller  municipality  may  spend  proportionately 
more  to  satisfy  certain  federal  mandates  than  a  larger  city. 

*  This  illustration  underestimates  the  cost  difference 
between  large  and  small  business  because  it  assumes  fixed 
production  costs  over  the  range  of  production.   If  any  scale 
economies  exist,  the  larger  manufacturer  will  have  a  lower 
production  cost.   Any  fixed  governmental  regulatory  cost  then 
will  only  exacerbate  the  difference  in  cost  between  large  and 
small  firms. 

'  Assuming  a  free  market,  the  price  of  a  good  is  equal  to 
the  marginal  cost  of  production  which  in  this  case  is  $1.10  for 
the  larger  manufacturer  and  $1.20  for  the  smaller  manufacturer. 

*  While  the  numbers  might  vary,  the  results  will  not  change 
if  the  cost  of  federal  regulation  is  variable,  i.e.,  changes  with 
the  amount  of  output.   For  example,  to  meet  the  new  labelling 
requirements  for  food  products,  larger  manufacturers  must  produce 
many  more  new  labels.   However,  these  entities  can  take  advantage 
of  scale  economies  in  food  analysis,  label  development,  and 
printing.   Some  may  even  be  able  to  meet  the  requirements  with 
in-house  chemical  laboratories  and  printing  units.   Smaller 
entities  do  not  have  scale  economic  advantages  and  will  have  to 
utilize  outside  analysts  and  printers  which  will  raise  their  per 
label  costs.   If  all  other  production  costs  are  equal  (an 
unlikely  occurrence  given  scale  eccnomies) ,  the  cost  per  label 
will  be  greater  for  the  smaller  manufacturer  even  though  the 
total  cost  of  meeting  the  new  labeling  standard  will  be  higher 
for  the  larger  manufacturer. 


84-659  0-94-2 
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the  Office  of  Advocacy^  confirmed  that  scale  economies  exist  in 
complying  with  a  diverse  variety  of  federal  regulations.   In  each 
case,  the  study  revealed  that  larger  firms  can  comply  with 
various  types  of  government  regulation  at  a  lower  cost  than  small 
business. 

The  RFA  was  enacted  to  obtain  federal  agency  recognition  of  these 
effects  and  take  steps  to  reduce  them.   By  mitigating  the  impact 
of  government  regulation  on  small  businesses,  the  viability  of 
small  business  will  be  determined  in  the  marketplace,  not  in  a 
federal  office  building.   Yet,  this  equitable  consideration  is 
not  the  only  important  reason  for  recognizing  the  impact  of  rules 
on  small  entities. 

By  appropriately  tiering  regulation  to  the  size  of  the  firm,  the 
promulgators  of  a  rule  will  obtain  a  rule  better  designed  to 
achieve  the  agency's  regulatory  agenda.   If  a  rule  is  imposed  on 
small  entities  and  those  entities  cannot  afford  to  comply,  they 
will  not  do  so.  Absent  substantial  increases  in  budgetary 
outlays  for  inspection  and  enforcement,  it  is  unlikely  that  all 
but  a  small  percentage  of  noncomplying  entities  will  face 
enforcement  action.'  Thus,  regulations  that  treat  all  regulated 
entities  in  the  same  fashion  are  irrational  in  that  those  rules 
will  not  help  achieve  the  goals  of  the  regulators.   Would  not  it 
be  better  for  an  agency  to  utilize  the  RFA,  identify  the  economic 
consequences  of  regulations  on  small  entities,  if  any,  and  tailor 
regulations  so  that  all  entities  can  comply  and  the  goals  of  the 
regulators  are  met? 

Under  the  RFA  an  agency  can  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a  substantial  number  of  small 
entities  and,  thereby  avoid  the  necessity  to  perform  a  regulatory 
flexibility  analysis.   Publication  of  the  certification  in  the 
FEDERAL  REGISTER  is  required  and  it  must  be  accompanied  by  "a 


'  Jack  Faucett  Associates,  Economies  of  Scale  in  Regulatory 
Compliance:  Evidence  of  the  Differential  Impacts  of  Regulation  by 
Firm  Size  (1984)  (Contract  SBA-7188-OA-83) .   The  Office  of 
Advocacy  has  commissioned  another  study  to  expand  on  this 
research  and  determine  the  benefits  that  accrue  from  agency 
tiering  of  regulations  for  different  size  businesses. 

'  Even  if  an  agency  brought  an  enforcement  action  and  the 
compliance  still  was  unenforceable,  the  end  result  will  be 
compliance  through  the  cessation  of  the  small  entities 
activities.  Cf.   West  Virginia  State  Bd.  of  Educ.  v.  Bamette, 
319  U.S.  624,  641  ("Compulsory  unification  of  opinion  achieves 
only  the  unanimity  of  the  graveyard") .   It  would  indeed  be 
anomalous  for  federal  regulators  to  achieve  their  objectives  by 
sending  small  entities  to  the  "graveyard." 
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•uccinct  statement  explaining  the  reasons  for  such 

certification "   5  U.S.C.  S  605(b).   The  certification 

contemplates  that  the  agency  has  performed  some  form  of  threshold 
economic  analysis  to  examine  the  effects  on  small  business.   As  I 
will  explain  later,  agencies  often  comply  with  the  letter  of  this 
requirement  without  complying  with  its  spirit  —  doing  that 
threshold  analysis  of  the  impact  on  small  entities. 

If  an  agency's  preliminary  threshold  analysis  reveals  that  the 
rule  will  have  a  significant  economic  impact  upon  a  substantial 
number  of  small  entities,  the  agency  is  required  to  perform  an 
initial  regulatory  flexibility  analysis.  The  analysis  must 
contain:  1)  the  reasons  why  the  action  is  being  taken;  2)  a 
succinct  statement  of  the  objectives  and  legal  basis  for  the 
action;  3)  a  description  and  estimate  of  the  small  entities 
affected  by  the  agency  action;  4)  a  descrip*-:on  of  the  reporting, 
recordkeeping,  and  other  compliance  requirements  with  special 
attention  to  the  affected  small  entities;  and  5)  any  duplicative 
federal  regulations.   These  basic  requiremerts  are  nothing  more 
than  the  agencies  are  expected  to  do  under  the  Administrative 
Procedure  Act,  the  Paperwork  Reduction  Act,  and  Executive  Order 
12,866.   Without  proper  identification  of  these  criteria,  it  is 
difficult  to  conclude  that  an  agency  can  develop  rational  rules 
that  affect  small  entities. 

More  importantly,  the  regulatory  flexibility  analysis  must 
describe  and  analyze  any  significant  alternatives  to  the  agency 
action  which  accomplish  the  objectives  of  the  rule  but  minimize 
the  economic  impact  on  small  entities.'  Significant 
alternatives  may  include:  1)  establishment  of  diverse  compliance 
or  reporting  requirements  that  take  into  account  the  resources 
available  to  small  entities;  2)  performance  rather  than  design 
standards;  or  3)  exemptions  of  small  businesses  from  all  or  part 


'  Prudent  decisionmaking  requires  an  examination  of 
alternatives.   Such  an  examination  of  alternatives  is 
contemplated  by  the  APA  and  the  courts  have  concluded  that 
rational  rulemaking  cannot  occur  without  the  ventilation  of 
alternatives.  See,  e.g. ,   NRDC  v.  EPA,  824  F.2d  1258,  1285  (1st 
Cir.  1987);  Chocolate  Mfrs.  Xss'n  v.  Block,  755  r.2d  1098,  1103 
(4th  Cir.  1985) ;  National  Tour  Brokers  Ass'n  v.  United  States, 
591  F.2d  896,  902  (D.C.  Cir.  1978).   Compliance  with  the  RFA  will 
demonstrate  to  a  reviewing  court  that  a  priori  decisions  on  the 
outcome  were  not  made  and  a  variety  of  alternatives  were 
examined.   Thus,  full  compliance  with  the  APA  is  in  the  best 
interest,  not  only  of  small  entities,  but  federal  agencies  as 
well. 
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of  the  rule.^"  In  the  final  regulatory  flexibility  analysis,  an 
agency  nust  give  reasons  why  they  did  not  adopt  the  alternatives 
which  were  presented  to  the  agency  during  the  rulemaking  process. 

It  is  important  to  note  that  the  RFA  is  a  procedural  statute  and 
does  not  require  any  particular  outcome J^  Thus,  an  alternative 
could  not  be  adopted  if  it  contradicted  the  statutory  basis  for 
the  regulation.'*^  Nevertheless,  regulatory  flexibility  analyses 
and  proper  certification  decisions  force  federal  agencies  to 
articulate  the  effects  of  proposed  rules  on  small  entities. 
Thus,  the  RFA  provides  yet  another  tool  to  achieve  the  procedural 
goal  dictated  by  Congress  in  the  APA  --  reasoned  agency 
decisionmaking. 

II .  Agency  Compliance  with  the  RFA 

without  reiterating  the  entire  history  of  RFA  compliance,  a  brief 
synthesis  will  highlight  the  current  successes  and  problems  in 
the  Act. 

To  come  before  this  subcommittee  with  a  litany  of  compliance 
problems  does  not  tell  the  entire  RFA  story.  There  are  instances 


'"  In  certain  circumstances,  the  marginal  benefit  of  forcing 
small  businesses  to  comply  with  a  particular  regulation  may  not 
outweigh  the  marginal  cost  of  compliance.   An  overly  simplified 
example  may  be  illustrative.   If  ten  large  companies  are  each 
discharging  10  pounds  of  a  particular  chemical  into  a  river  and  a 
snail  business  is  discharging  1  ounce  of  the  sane  chemical, 
requiring  that  all  eleven  prohibit  any  discharge  of  the  chemical, 
while  treating  all  entities  similarly,  nay  require  substantial 
expenditure  of  funds  by  the  small  business  to  remove  that  last 
ounce.   Yet,  compliance  with  a  statutory  objective  might  occur  if 
the  ten  large  companies  eliminated  their  discharges.   Thus,  an 
exemption  for  the  small  discharger  nay  be  appropriate  on  economic 
grounds.   Of  course,  other  policy  considerations  nay  play  a 
factor  in  an  agency's  determination  of  a  final  course  of  action. 

^'  Cf.   Strycker's  Bay  Neighborhood  Council  v.  Xarlen,  444 
U.S.  223,  227  (1980)  (NEPA  does  not  impinge  on  agency  discretion, 
to  act  in  a  particular  manner) . 

^^  For  example,  the  Food  and  Drug  Administration  (FDA) 
considered  exempting  small  businesses  from  compliance  with 
certain  aspects  of  the  Nutrition  Labeling  and  Education  Act 
(NLEA) .  However,  the  FDA  noted  that  the  NLEA  only  contemplates  a 
very  minor  exemption  for  small  business.  As  a  result  of  the 
statutory  conflict,  the  FDA  did  not  adopt  a  blanket  exemption 
from  the  labeling  requirements. 
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of  agencies  using  the  RFA  to  improve  their  rulemaking  processes 
or  provide  further  support  for  their  regulatory  actions ,   The 
Environmental  Protection  Agency  regularly  performs  regulatory 
flexibility  analyses  to  investigate  the  impact  that  their  rules 
will  have  on  small  entities.   These  analyses  often  lead  to  the 
modification  of  the  rules  to  lessen  the  impact  on  small  entities. 
In  developing  new  nutrition  labeling  rules  for  meat  and  poultry 
products,  the  Food  Safety  Inspection  Service  utilized  the  RFA  to 
develop  an  exemption  for  certain  products  processed  in  limited 
amounts.   Other  compliance  successes  can  be  found  by  a  review  of 
the  annual  reports  of  the  SBA's  Chief  Counsel  for  Advocacy. 

These  success  stories  have  two  things  in  common.   First,  the 
agencies  that  successfully  implement  the  RFA  have  identified  the 
analytical  techniques  required  by  the  Act  as  an  important 
component  of  their  reasoned  decisionmaking  process.    Second, 
inteirvention  by  the  Office  of  Advocacy  reinforces  the  agency's 
commitment  to  examine  the  economic  impacts  on  small  entities. 

Unfortunately  for  the  few  success  stories  there  are  also  numerous 
failures.   These  failures  often  may  lead  to  the  imposition  of 
unduly  burdensome  requirements  on  small  entities  that  may 
ultimately  threaten  the  viability  of  small  entities.   Many 
agencies  simply  view  the  RFA  as  another  procedural  impediment  to 
the  promulgation  of  an  already  determined  course  rather  than  as 
an  opportunity  to  explore  a  host  of  alternatives,  some  of  which 
may  be  far  more  cost-effective  than  others."  These  agencies, 


"  Microeconomic  Applications,  Inc.,  Cost-Effective 
Regulation  by  EPA  and  Small  Business  Impacts  (SBA-4116-OA-89) 
(1992).   This  study  found  that  initial  determination  of  the  need 
for  regulatory  flexibility  was  critical  in  the  EPA's  adoption  of 
the  analytical  techniques  embodied  in  the  RFA. 

^*  The  Office  of  Advocacy  is  relatively  small  in  comparison 
to  the  federal  agencies  it  monitors.   The  Office  of  Advocacy  is, 
in  part,  dependent  upon  the  agencies  to  put  forth  the  type  of 
analysis  through  which  the  quantitative  impacts  are  easily 
assessed  if  the  Office  of  Advocacy  is  to  insure  that  the 
regulatory  process  assists  small  entities.  Cf.  Autamotive  Parts  & 
Accessories  Ass'n  v.  Boyd,  407  F.2d  330,  338  (D.C.  Cir.  1968) 
(concise  statement  of  basis  and  purpose  needed  for  judicial 
review  of  agency  rulemaking) . 

"  Executive  Order  12,866  mandates  that  agencies  consider 
the  cost-effectiveness  of  the  major  regulations  that  they 
promulgate.   I  support  that  proposition  and  believe  that  it  will 
lead  to  improved  compliance  with  the  RFA.   Agencies  will 
recognize  that  cost-effective  rules  must  be  developed  according 

(continued. . . ) 
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and  they  include  most  agencies,  often  issue  perfunctory 
certifications  without  performing  the  underlying  threshold 
assessment  of  small  entity  impacts  required  by  the  RFA.  *  Other 
agencies  use  APA  exemptions  to  avoid  RFA  compliance.   Removal  of 
these  loopholes  combined  with  judicial  review  of  agency 
determinations  (as  recommended  by  Vice-President  Gore  and  his  NPR 
Task  Force)  will  promote  better  compliance  with  the  RFA.   More 
importantly,  it  will  lead  to  improved  agency  decisionmaking  —  an 
even  more  important  goal  sought  by  the  President  and  Vice 
President. 

Ill .  The  RFA  and  the  tRS 

The  RFA  currently  requires  federal  agencies  to  comply  with  the 
Act  only  when  they  are  required  to  issue  notice  and  comment 
rulemaking  pursuant  to  §  553  of  the  APA  or  some  other  law. 


"(. . .continued) 
to  the  size  of  the  entity  being  regulated.   While  such 
considerations  are  vital  for  rational  decisionmaking,  the 
Executive  Order  only  affects  a  certain  percentage  of  regulations 
and  can  be  changed  by  future  Administrations. 

^*  The  Department  of  Interior  (prior  to  Secretary  Babbitt's 
tenure)  simply  asserted  without  more  that  a  particular  rule  would 
not  have  a  significant  economic  impact  upon  a'  substantial  number 
of  small  entities.   Yet,  nowhere  in  the  basis  and  purpose 
statement  could  one  find  an  assessment  of  the  number  of  small 
entities  covered  by  the  regulation  or  the  potential  economic 
consequences.   Thus,  the  regulated  community  had  no  way  to 
determine  the  rationale  for  the  certification.   While  compliance 
has  improved  dramatically  with  Secretary  Babbitt's  tenure,  such 
compliance  should  not  depend  on  the  commitment  of  a  particular 
agency  head. 

The  Agricultural  Marketing  Service,  while  providing  more 
verbiage  in  thpir  certifications,  are  equally  perfunctory.   The 
Service  in  implementing  regulations  to  restrict  the  volume  of 
navel  oranges  that  can  be  shipped  to  the  fresh  domestic  market 
from  California  used  the  exact  same  certification  statement  when 
it  repealed  those  regulations  including  the  conclusion  that  the 
benefits  of  the  Service's  decision  outweigh  the  costs.   The 
convoluted  logic  that  permits  an  agency  to  use  the  exact  same 
boilerplate  statement  to  institute  and  cease  a  program 
accentuates  the  problems  of  enforcing  agency  compliance  with  the 
RFA. 
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5  U.S.C.  §  603-05.   Thus,  interpretative  rules"  issued  by  the 
Internal  Revenue  Service  (IRS)  are  not  subject  to  the  RFA.   Thus, 
the  IRS  can  avoid  the  strictures  of  the  RFA  by  simply  styling 
their  rules  as  interpretative.   Despite  the  obvious  impact  that 
IRS  rulemaking  decisions  have  on  small  entities,  particularly 
small  businesses,  the  IRS  can  avoid  compliance  with  the  RFA.   If 
the  IRS  rulemaking  process  adequately  considered  the  impact  on 
small  entities,  its  failure  to  comply  with  the  RFA  would,  at 
best,  be  problematic.   However,  a  recent  rulemaking  on  federal 
tax  deposit  regulations  demonstrates  otherwise. 

Section  6302  of  the  Internal  Revenue  Code,  under  which  the  tax 
deposit  regulations  were  issued,  is  an  outstanding  example  of  tax 
code  brevity.   This  section  simply  states  that  the  "mode  or  time 
for  collecting  any  tax  ...  the  Secretary  may  establish  the  same 
by  regulation."   In  issuing  regulations  on  federal  tax  deposits 
by  employers,  the  IRS  simply  determined  that  the  rules  were 
interpretative  and  compliance  with  the  RFA  was  not  necessary. 

The  Office  of  Advocacy  is  troubled  by  the  IRS'  determination  that 
regulations  which  reach  every  employer  in  the  United  States 
should  be  considered  interpretative.   Far  less  expansive  language 
in  legislation,  such  as  the  Clean  Air  Act  of  1990,  the  Nutrition 
Labeling  and  Education  and  the  Cable  Consumer  Protection  and 
Competition  Act  of  1992,  grant  substantive  rulemaking  authority 
when  implementing  the  statute.   Thus,  the  IRS  designation  of 
interpretative  can  only  be  viewed  as  a  means  to  avoid  its 
obligation  to  examine  the  impact  of  its  rules  on  small  entities. 


"  The  chief  distinction  between  these  rules  and  rules 
subject  to  notice  and  comment  under  the  APA  is  that  these  rules 
are  not  given  the  same  level  of  judicial  deference.   Violations 
of  interpretative  rules  can  be  tested  in  litigation  in  which  the 
court  can  substitute  its  own  interpretation  for  that  of  the 
agency's,  something  it  is  not  permitted  to  do  in  reviewing 
substantive  rules.  See,  e.g. ,   Doe  v.  Revitz,  830  F.2d  1441,  1446- 
47  (7th  Cir.  1987). 

Interpretative  rules  can  and  often  do  have  a  substantial 
impact  on  the  entities  subject  to  the  rules.   This  is  especially 
true  in  the  case  of  interpretative  rules  issued  by  the  IRS.   They 
can  affect  every  small  entity  in  the  country.   Yet,  most  small 
entities  have  neither  the  financial  nor  legal  wherewithal  to 
challenge  the  interpretation  in  court.   As  between  complying  with 
the  IRS's  interpretation  of  a  provision  of  the  tax  code  or 
challenging  it  in  court,  a  small  entity  will  invariably  follow 
the  IRS's  interpretation  unless  the  impact  is  so  severe  that  it 
threatens  the  very  existence  of  the  entity.   Very  few  rules  will 
have  that  "betting  the  company"  litigative  threshold. 


36 


10 

The  IRS  faces  a  difficult  task  in  issuing  regulations 
implementing  the  tax  code  changes  in  a  timely  fashion. 
Regardless,  the  Service  must  recognize  that  its  interpretations 
have  substantial  impacts  on  small  entities  and  like  every  other 
federal  agency,  must  be  required  to  comply  with  the  analytical 
requirements  dictated  by  Congress.   As  James  Madison  put  it  "you 
must  first  enable  the  government  to  control  the  governed;  and  in 
the  next  place  oblige  it  to  control  itself."  That  adage  is  as 
apt  today  when  applied  to  the  IRS  as  it  was  when  Madison  said  it 
nearly  200  years  ago. 

IV.  Judicial  Review 

Imposition  of  more  analytical  requirements  is  a  necessary  but 
insufficient  condition  to  force  agencies  to  assess  and  deal  with 
the  impacts  that  their  actions  have  on  small  entities.   The 
initial  decision  to  certify  a  rule  is  a  threshold  question  that 
triggers  further  analysis  by  an  agency.   By  simply  certifying 
that  the  rules  do  not  significantly  affect  a  substantial  number 
of  small  entities,  an  agency  can  avoid  any  analysis  of  the 
impacts  on  small  businesses.   Absent  some  procedure  to  force 
agency  compliance  with  the  RFA,  such  as  improved  opportunity  for 
judicial  review  of  agency  determinations  under  the  Act,  some 
agencies  will  continue  to  evade  the  spirit  of  the  RFA  through 
mechanical  and  boilerplate  application  of  the  certification 
process.   Such  evasion  is  antithetical  to  good  government  and 
mocks  the  reform  reconunendations  instituted  by  President  Clinton 
and  other  recommendations  made  by  the  NPR.   After  considering 
other  alternatives,  I  must  agree  with  the  NPR  —  the  threat  of 
litigation,  judicial  review,  and  potential  remand  of  regulations 
is  the  only  way  to  obtain  full  agency  compliance  with  the 
analytical  requirements  of  the  Act. 

Section  611  authorizes  any  regulatory  flexibility  analysis  to  be 
made  part  of  the  record  on  review.   Thus,  any  challenge  to  the 
ultimate  reasonableness  of  a  rule  shall  include  consideration  of 
any  regulatory  flexibility  analysis  performed  for  the  development 
of  the  rule.   The  court  can  then  determine  that  a  defective 
regulatory  flexibility  analysis  led  an  agency  to  underestimate 
the  harm  to  small  business  and  this  harm  could  be  sufficiently 
significant  to  undermine  the  rationality  of  an  otherwise 
reasonable  rule.   As  the  court  in  Thompson  v.  Clark.  741  F.2d 
401,  405  (D.C.  Cir.  1984)  noted,  the  rule  would  be  set  aside: 

not  because  the  regulatory  flexibility  analysis  was 
defective,  but  because  the  mistaken  premise  reflected  in  the 
. . .  analysis  deprives  the  rule  of  its  required  rational 
support,  and  thus  causes  it  to  violate  not  any  special 
obligation  of  the  Regulatory  Flexibility  Act  —  but  the 
general  legal  requirement  of  reasoned,  nonarbitrary 
decisionmaking. . . . 
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Thus,  federal  agencies  can  ignore  the  burden  imposed  on  small 
business  until  those  burdens  are  sufficient  to  undercut  the 
rationality  of  a  rule.   The  probability  that  any  particular  rule 
will  fail  due  to  the  faulty  premises  underpinning  an  incorrect 
regulatory  flexibility  analysis  are  rare  indeed.   With  the 
potential  for  federal  court  litigation  fairly  remote,  agencies 
have  little  to  lose  in  ignoring  their  responsibilities  under  the 
RFA. 

The  capacity  for  agencies  to  disregard  their  statutory  mandate  to 
consider  small  business  concerns  is  heightened  by  the  conspicuous 
absence  from  Section  611  of  certification  determinations  made 
pursuant  to  Section  605.   Federal  agencies  could  avoid  any  review 
of  their  consideration  of  small  business  impacts  by  simply 
certifying  that  they  do  not  significantly  affect  a  substantial 
number  of  small  entities. 

The  situation  is  clearly  set  out  in  Lehiah  Vallev  Farmers.  Inc. 
v.  Block.  640  F.  Supp.  1497  (E.D.  Pa.  1986),  aff *d  on  other 
grounds,  829  F.2d  409  (3rd  Cir.  1987).   There  a  group  of  dairy 
producers  challenged  the  Agriculture  Department's  decision  to 
expand  a  milk  marketing  order  to  counties  not  already  included  in 
the  order.   The  plaintiffs  asserted,  inter  alia,  that  the 
Secretary's  decision  failed  to  comply  with  the  requirements  of 
the  RFA.   The  Secretary  determined  that  the  changes  in  the 
marketing  order  would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.   The  plaintiffs  contended 
that  the  Department's  certification  was  incorrect.   The  court 
agreed,  but  recognized  that  the  threshold  issue  was  whether  the 
court  could  review  the  Secretary's  decision  to  certify.   The 
court  agreed  with  the  Thompson  court  and  held  that  the  decision 
to  certify  is  not  reviewable.   640  F.  Supp.  at  1520. 

This  absence  of  meaningful  judicial  review  of  both  certifications 
and  regulatory  flexibility  analyses  creates  an  atmosphere  in 
which  compliance  rests  upon  each  agency's  voluntary  commitment  to 
utilization  of  the  RFA  in  the  quest  for  rational  decisionmaking 
mandated  by  the  APA.   Some  mechanism  must  be  found  to  move  agency 
commitment  from  voluntary  to  second-nature  in  the  rulemaking 
process. 

Interestingly,  the  gravest  opponents  of  judicial  review  are 
federal  agencies.  Rather  than  viewing  the  RFA  as  benefit,  they 
find  it  akin  to  the  albatross  that  figuratively  hxing  around  the 
neck  of  the  Ancient  Mariner.   Some  agencies  will  argue  that 
judicial  review  will  lead  to  a  barrage  of  lawsuits.   I  believe 
that  these  fears  are  overstated  for  a  number  of  reasons. 
First,  I  do  not  support  the  type  of  interlocutory  judicial  review 
available  under  the  National  Environmental  Policy  Act  (NEPA) . 
Before  attacking  an  agency's  action  under  the  RFA,  an  agency 
should  be  given  the  opportunity  to  correct  the  problem.   Thus,  I 
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only  support  judicial  review  after  promulgation  of  the  final 
rule." 

Second,  the  cost  of  litigation  is  so  large  for  small  entities 
that  I  doubt  whether  many  will  try  to  contest  all  but  the  most 
egregious  agency  actions  under  the  RFA.   However,  the  threat  of 
litigation  will  force  the  agency's  lawyers  to  ensure  compliance. 

Third,  the  Office  of  Advocacy  suspects  that  only  a  few  suits  will 
solely  rest  on  the  merits  of  the  RFA  claim.  Since  the  RFA  is  a 
procedural  statute,  a  failure  to  comply  with  the  RFA  most  likely 
will  result  in  a  remand  to  the  agency  with  an  order  to  comply 
with  the  RFA.  The  substance  of  the  rule  must  be  attacked  under 
normal  APA  grounds  ~  that  the  rule  was  arbitrary  and  capricious. 
Thus,  most  challenges  to  RFA  determinations  will  not  be  separate 
lawsuits  but  rather  lawsuits  that  would  have  contested  the  agency 
rule  with  or  without  changes  to  the  RFA.   The  number  of 
challenges  solely  resting  on  RFA  grounds  will  be  marginal.'" 

Fourth,  a  quick  review  of  the  24  states  with  regulatory 
flexibility  statutes  (none  of  which  preclude  judicial  review) 
shows  fewer  than  10  cases  have  been  filed  with  specific 
challenges  to  state  agency  determinations  under  the  statutes. 
Even  though  all  of  the  most  populous  states  have  such  statutes, 
one  cannot  consider  fewer  than  10  lawsuits  to  be  a  litigation 
explosion. 

The  assertions  of  litigation  explosions  are  belied  by  a  close 
examination  of  the  allegations.   Even  if  litigation  were  to 
increase,  the  next  question  that  must  be  addressed  is  whether  the 
judicial  review  should  be  permitted  despite  the  potential  for 
litigation.   I  would  have  to  answer  in  the  affirmative  for  two 
reasons . 

First,  considerations  of  fairness  are  involved.  All  other  laws 
that  govern  agency  procedures,  information  gathering  and 
dissemination  are  subject  to  judicial  oversight.  These  include 
the  APA,  NEPA,  Paperwork  Reduction  Act,  Federal  Advisory 
Committee  Act,  Sunshine  Act,  and  the  Freedom  of  Information  Act. 
Small  entities  should  be  able  to  enforce  compliance  in  the  same 


^"  This  comports  with  the  basic  concept  of  exhausting  one's 
administrative  remedies  before  seeking  judicial  review.  E.g., 
United  States  v.  Ruzicka,  327  U.S.  287,  292-93  (1946). 

"  Any  initial  upsurge  in  litigation  will  be  temporary 
because  the  ground  rules  for  compliance  will  be  laid  down  by  the 
courts  and  lawyers  representing  potential  challengers  will  advise 
their  clients  accordingly. 
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way  that  the  general  pviblic  can  seek  court  intervention  to  compel 
compliance  with  other  statutes. 

Second,  absent  some  form  of  judicial  review,  agencies  will 
continue  to  ignore  the  will  of  Congress.   Congress  has  in  the 
past  called  on  agencies  to  explain  why  they  have  failed  to  comply 
with  the  RFA  but  widespread  compliance  has  not  ensured  from 
vigorous  Congressional  oversight.   Small  entities,  supported  by 
the  NPR,  assert  that  the  best  way  to  obtain  agency  compliance  is 
judicial  review. 

V .  Conclusion 

The  RFA  provides  an  important  tool  for  agency  decisionmakers  to 
further  hone  their  analysis  of  impacts  of  proposed  and  final 
rules.   The  analysis  is  a  significant  component  in  the 
development  of  rational  rules  —  a  mandate  of  the  APA.   While  the 
Office  of  Advocacy  has  sought  to  obtain  agency  compliance,  the 
best  we  can  offer  is  jawboning.   On  the  other  hand,  judicial 
review  offers  a  far  more  powerful  weapon  in  convincing  agencies 
to  comply  —  the  threat  of  litigation  and  possible  remand  of 
their  regulations.   While  judicial  review  may  increase  litigation 
somewhat  for  a  limited  period  of  time,  I  believe  that  concerns  of 
a  litigation  explosion  are  unfounded.   I  believe  that  good 
government  requires  judicial  oversight  of  agency  compliance  with 
the  RFA  in  the  same  manner  that  the  judiciary  ensures  that 
regulators  do  not  overstep  the  limits  of  legislation  they  are 
trying  to  implement. 

Again  thank  you  for  this  opportunity  to  testify  and  I  look 
forward  to  answering  your  questions. 
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The  Office  of  Advocacy  supports  amending  the  Regulatory  Rexibility  Act  of  1980  (RFA  or 
the  Act)  to  enhance  federal  agency  recognition  of  the  effects  that  rules  have  on  small 
businesses  and  ensure  that  when  appropriate,  rules  are  modified  to  alleviate  undue  burdens. 

In  furtherance  of  this  goal,  the  Clinton  Administration  has  already  taken  steps  to  lessen  the 
impact  of  federal  regulation  on  small  business.    President  Clinton  issued  Executive  Order 
12,866,  which  requires  that  agencies  perform  cost-benefit  analyses  with  regard  to  proposed 
rules  and  also  develop  the  most  cost-effective  methods  for  achieving  their  regulatory 
objectives.    Moreover,  and  of  particular  importance  to  today's  hearing,  the  Administration's 
National  Performance  Review  recommends  that  the  Regulatory  Flexibility  Act  be  amended 
by  permitting  judicial  review  of  agency  determinations  under  the  Act. 

Agency  compliance  with  the  RFA  is  inconsistent.    Some  agencies  do  a  good  job  and  others 
avoid  the  analysis  requirements  of  the  Act.   The  Environmental  Protection  Agency,  for 
example,  has  successfully  used  the  RFA  to  improve  its  rulemaking  processes  to  investigate 
the  impact  of  its  rules  on  small  entities.   More  often  than  not,  however,  most  agencies  fail  to 
appreciate  the  RFA  as  an  opportunity  to  seriously  explore  alternatives  that  may  be  less 
burdensome  on  small  entities. 

The  IRS  rules  have  consistently  been  exempted  from  the  strictures  of  the  RFA  because  its 
proposed  rules  are  classified  as  interpretative.   Therefore,  despite  the  obvious  impact  that 
IRS  decisions  have  on  small  businesses,  there  is  currently  no  means  to  ensure  that  IRS 
considers  that  impact  during  its  decision  making. 

Judicial  review  of  agency  decisions  is  necessary  to  achieve  fiill  compliance  with  the  RFA. 
Opponents  of  judicial  review,  including  the  federal  agencies  themselves,  argue  that  judicial 
review  will  lead  to  a  barrage  of  lawsuits.    However,  these  fears  are  overstated.   Only  final 
rules,  not  interim  decisions,  should  be  subject  to  judicial  review.   The  cost  of  litigation  will 
discourage  small  businesses  from  contesting  all  but  the  most  egregious  rulemaking  decisions. 
In  those  24  states  that  allow  for  judicial  review  in  their  state  rulemaking  procedures,  fewer 
than  10  lawsuits  have  been  filed. 

Amending  the  RFA  to  provide  for  judicial  oversight  of  agency  rulemaking  is  a  necessary  stq) 
to  ensuring  that  federal  regulations  do  not  unduly  burden  our  nation's  small  businesses. 
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Mr.  Bryant.  Mr.  Lubbers. 


STATEMENT  OF  JEFFREY  S.  LUBBERS,  RESEARCH  DIRECTOR, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

Mr.  Lubbers.  Thank  you,  Mr.  Chairman;  my  name  is  Jeffrey 
Lubbers.  I  have  been  the  Research  Director  for  the  Administrative 
Conference  since  1981.  It  is  a  pleasure  to  be  here  to  provide  an 
overview  of  the  agency  rulemaking  process  and  its  relationship  to 
the  proposals  contained  in  H.R.  830. 

The  Conference  does  not  have  a  formal  agency  position  on  H.R. 
830,  and  we  obviously  do  not  purport  to  speak  for  the  administra- 
tion, but  we  have  have  been  monitoring  the  rulemaking  process  for 
some  time,  and  our  Committee  on  Rulemaking  is  currently  working 
on  a  broad-based  recommendation,  entitled  "Improving  the  Envi- 
ronment for  Agency  Rulemaking,"  which  our  full  Conference  will  be 
taking  up  in  a  few  weeks. 

Why  does  this  environment  need  improving?  We  started  our 
study  because  we  became  aware  of  increasing  concerns  that  the 
rulemaking  process  had  become  too  bogged  down — "ossified,"  to  use 
the  word  Professor  McGarity  chose  for  the  title  of  his  article. 

The  simple  notice-and-comment  rulemaking  process  envisioned 
by  the  Administrative  Procedure  Act  has  been  supplemented  by  nu- 
merous procedural  requirements  relating  to  specific  issues.  For  ex- 
ample, we  count  nine  separate  impact  statement  requirements 
faced  by  agency  rulemakers  today. 

Three  are  statutory:  Environmental  impact  statements  under  the 
1970  NEPA  statute,  paperwork  assessments  under  the  Paperwork 
Reduction  Act  and  the  Reg  Flex  analysis;  six  are  required  by  Exec- 
utive order,  covering  federalism  issues,  unfunded  mandates,  family 
issues,  property  takings,  and  projected  impacts  on  court  litigation. 
The  big  one,  of  course,  is  the  cost  benefit  or  regulatory  impact  as- 
sessment required  for  significant  regulations  by  every  President 
since  President  Nixon. 

I  will  say  a  bit  more  about  President  Clinton's  new  reg  review 
Order  12866  in  a  minute.  Of  these  requirements,  only  NEPA  are 
judicially  reviewable  and  that  act  is  silent  on  the  issue. 

Speaking  for  myself,  Mr.  Chairman,  and  also  knowing  what  is 
motivating  our  committee,  each  of  these  requirements  is  well  inten- 
tioned  and,  in  isolation,  probably  beneficial,  but  it  may  be  too  much 
of  a  good  thing.  Here  is  the  problem  as  we  see  it. 

These  various  requirements  have  contributed  to  slowing  down 
the  rulemaking  process.  Rules  which  historically  took  a  year  or  two 
to  promulgate  now  take  three  to  five.  This  applies  to  revising  rules 
as  well.  Moreover,  observers  are  suggesting  that  rulemaking  has 
become  less  effective  as  agencies  devote  more  time  to  writing 
boilerplate  assessments  and  defensive  disclaimers  and  spend  less 
time  to  giving  serious  attention  to  underlying  concerns  or  listening 
to  affected  groups. 

Even  more,  as  Mr.  Gekas  suggested,  agencies  can  and  do  avoid 
rulemaking  altogether  by  using  policy  statements  and  guidance  let- 
ters and  by  making  policy  in  case-by-case  adjudication  procedures 
that  involve  little  or  no  public  participation  at  all. 

We,  of  course,  do  not  disagree  that  all  rulemaking  agencies 
should  carefully  consider  the  impact  of  their  regulations  on  the  op- 
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erations  of  small  entities.  Indeed,  the  Clinton  Executive  order  man- 
dates that  rules  be  tailored  to  fit  the  needs  of  smaller  businesses 
and  communities.  The  question  is  how  best  to  accomplish  that  re- 
sult. 

Our  Conference  has  encouraged  earlier  and  better  public  partici- 
pation, we  have  developed  the  concept  of  negotiated  rulemaking, 
and  we  applaud  some  of  the  steps  taken  in  the  Executive  order  to 
open  up  the  review  of  rulemaking  and  make  it  more  selective.  We 
simply  have  qualms  about  loading  up  the  process  with  too  many 
additional  procedural  hoops. 

With  respect  to  the  judicial  review  provisions,  we  should  remem- 
ber that  the  current  Reg  Flex  Act  specifies  that  Reg  Flex  analyses 
are  part  of  the  agency  rulemaking  record  for  the  purposes  of  judi- 
cial review. 

This  permits  reviewing  courts  to  examine  the  Reg  Flex  analysis 
when  determining  whether  the  rule  is  arbitrary  or  capricious,  and 
courts  have  done  so.  But  at  present  no  one  can  go  to  court  simply 
to  claim  that  the  agency  should  have  done  a  Reg  Flex  analysis  or 
that  the  analysis  was  inadequate. 

H.R.  830  would  change  that,  presumably,  to  increase  the  serious- 
ness with  which  agencies  pay  heed  to  small  business  concerns. 

The  Conference  has  not  adopted  a  position  on  whether  this  is 
needed.  I  would,  however,  like  to  suggest  that,  as  Ms.  Freedman 
pointed  out,  if  she  only  desires  judicial  review  after  the  promulga- 
tion of  a  final  rule,  then  the  bill  needs  to  be  amended  to  say  that. 

To  help  the  committee  think  about  the  costs  and  benefits  of  judi- 
cial review  in  this  context,  I  will,  in  closing,  offer  a  few  observa- 
tions about  judicial  review  that  we  learned  in  a  1990  study. 

First  of  all,  although  it  is  not  very  costly  for  challengers  to  draft 
or  file  a  petition  for  judicial  review,  the  review  itself  can  be  costly 
and  time  consuming.  Moreover,  the  payoffs  are  not  always  so  great. 
Despite  some  notable  victories  by  petitioners,  agencies  have  been 
affirmed  about  75  percent  of  time. 

As  Ms.  Freedman  indicated,  most  victories  result  in  remand  to 
the  agency.  Our  study  found  that  the  agency  makes  major  changes 
only  40  percent  of  the  time  upon  remand.  This  leads  to  an  overall 
success  rate  of  about  12  percent  in  all  cases. 

In  sum,  if  we  wish  agencies  to  pay  greater  attention  to  the  spe- 
cial needs  of  small  businesses  and  communities — and  I  think  we  all 
do — then  we  must  recognize  that  neither  judicial  review  nor  the 
preparation  of  impact  statements  is  cost-free,  nor  are  they  pana- 
ceas. I  would  suggest  it  might  be  better  to  build  on  the  approach 
taken  in  Executive  Order  12866  by  identifying  those  rules  that 
truly  have  a  significant  impact  on  small  entities,  by  encouraging 
public  participation  in  those  rules,  improving  interagency  coordina- 
tion, developing  tailored  approaches,  and  genuinely  taking  small 
business  concerns  into  account. 

Thank  you. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Lubbers  follows:] 
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Mr.  Chairman,  members  of  the  committee,  my  name  is  Jeffrey  Lubbers.  I  am  the 
Research  Director  of  the  Administrative  Conference  of  the  United  States.  It  is  my  pleasure  to 
appear  before  this  committee  this  morning  to  offer  comments  in  connection  with  the 
committee's  consideration  of  H.R.  830,  a  bill  that  would  modify  the  provisions  of  the 
Regulatory  Flexibility  Act. 

As  this  committee  is  well  aware,  the  Administrative  Conference  is  the  government's 
principal  advisory  agency  on  administrative  procedure  and  process  problems,  including  the 
relationship  of  judicial  review  to  the  administrative  process.  In  that  capacity,  the  Conference's 
Committee  on  Rulemaking  has  spent  more  than  a  year  analyzing  a  wide  range  of  issues 
affecting  the  rulemaking  process.  It  has  considered  presidential  influence  over  rulemaking, 
such  as  oversight  of  the  rulemaking  process  by  the  Office  of  Management  and  Budget;  judicial 
constraints  on  the  process,  including  the  timing  of  court  review  of  regulations;  intemjil  agency 
management  inefficiencies;  and  specialized  rulemaking  procedures,  such  as  the  Regulatory 
Flexibility  Act.  The  Conference  will  be  meeting  early  next  month  to  formulate  a  final  set  of 
recommendations  on  these  issues. 

Although  the  Conference  does  not  yet  have  a  position  on  the  particular  issues  raised  by 
H.R.  830,  you  might  find  it  helpful  if  I  mentioned  the  principal  concerns  that  motivated  our 
study.  I  should  also  make  clear  that  these  views  do  not  purport  in  any  way  to  represent  the 
views  of  the  Administration  on  this  bill. 

In  the  eaily  1970s,  with  the  dawn  of  what  Justice  Scalia  has  referred  to  as  the  "era  of 
rulemaking,"'  Professor  Kenneth  Culp  Davis  described  the  rulemaking  process  as  "one  of  the 
greatest  inventions  of  modem  government."^  Notice-and-comment  rulemaking  was  a  simple 
and  flexible  process  for  agencies  to  administer.  But  just  as  important,  it  provided  a  highly 
effective  mechanism  for  input  from  the  public  before  agencies  made  final  decisions. 
Particularly  for  members  of  the  public  with  limited  resources,  rulemaking  was  a  relatively 
inexpensive  and  reasonably  effective  way  of  bringing  their  views  to  the  attention  of  the 
rulemaking  agency.  The  notice-and-comment  process  also  required  agencies  to  explain  their 
actions  clearly  and  carefully  in  writing  so  that  those  actions  could  be  scrutinized  by  the  courts, 
the  Congress,  or  the  affected  public. 

However,  the  once  simple  notice-and-comment  process  envisioned  by  the  Administrative 
Procedure  Act  has  been  supplemented  in  recent  years  by  a  number  of  procedural  requirements 
related  to  specific  issues.  For  example,  agency  rulemakers  now  must  consider  nine  separate 
impact  analyses  when  issuing  proposed  and  final  rules.  Three  of  these  are  statutory: 
environmental  impacts  under  the  1970  NEPA  statute,  paperwork  impact  analyses  under  the 
Paperwork  Reduction  Act,  and  the  regulatory  flexibility  analysis. 

There  are  also  at  least  six  other  separate  analyses  required  by  Executive  Order.  All 
Presidents  since  Nixon  have  required  some  form  of  regulatory  or  cost-benefit  analysis  for 
significant  regulations.  President  Clinton's  Executive  Order  12866  requirement  in  this  regard 
is  worth  setting  out  in  detail  because  it  requires  agencies  to  assess  a  number  of  important 
considerations  early  in  the  process,  but  only  in  selected  "significant"  rules.  Section  6(a)(3) 
provides: 

(B)  For  each  matter  identified  as,  or  determined  by  the  Administrator 
of  OIRA  to  be,  a  significant  regulatory  action,  the  issuing  agency  shall 
provide  to  OIRA: 

(i)  The  text  of  the  draft  regulatory  action,  together  with  a 
reasonably  detailed  description  of  the  need  for  the  regulatory 
action  and  an  explanation  of  how  the  regulatory  action  will  meet 
that  need;  and 


'Sulia,  Back  lo  Basics:  Making  Law  Without  Rules,  ReguUtion  Magtzine,  July/Augud  1981,  at  p.  25. 
^Dtvii,  Administrative  Law  Treatise,  i  6. IS,  M  p.  283  (Supp.  1970). 
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(ii)  An  assessment  of  the  potential  costs  and  benefits  of  the 
regulatory  action,  including  an  explanation  of  the  manner  in 
which  the  regulatory  action  is  consistent  with  a  statutory  mandate 
and,  to  the  extent  permitted  by  law,  promotes  the  President's 
priorities  and  avoids  undue  interference  with  State,  local,  and 
tribal  governments  in  the  exercise  of  their  governmental 
functions. 

(C)  For  those  matters  identified  as,  or  determined  by  the 
Administrator  of  OIRA  to  be,  [an  especially  significant  regulatory  action, 
as  defined  in  Section  3(0(1)],  the  agency  shall  also  provide  to  OIRA  the 
following  additional  information  developed  as  part  of  the  agency's  decision- 
making process  (unless  prohibited  by  law): 

(i)  An  assessment,  including  the  underlying  analysis,  of 
benefits  anticipated  from  the  regulatory  action  (such  as,  but  not 
limited  to,  the  promotion  of  the  efficient  functioning  of  the 
economy  and  private  markets,  the  enhancement  of  h^th  and 
safety,  the  protection  of  the  natural  environment,  and  the 
elimination  of  reduction  of  discrimination  or  bias)  together  with, 
to  the  extent  feasible,  a  quantification  of  those  benefits; 

(ii)  An  assessment,  including  the  underlying  analysis,  of 
costs  anticipated  from  the  regulatory  action  (such  as,  but  not 
limited  to,  the  direct  cost  both  to  the  government  in  administering 
the  regulation  and  to  businesses  and  others  in  complying  with  the 
regulation,  and  any  adverse  effects  on  the  efficient  functioning  of 
the  economy,  private  markets  (including  productivity, 
employment,  and  competitiveness),  health,  safety,  and  the  natural 
environment),  together  with,  to  the  extent  feasible,  a 
quantification  of  those  costs;  and 

(iii)  An  assessment,  including  the  underlying  analysis,  of 
costs  and  benefits  of  potentially  effective  and  reasonably  feasible 
alternatives  to  the  planned  regulation,  identified  by  the  agencies 
or  the  public  (including  improving  the  current  regulation  and 
reasonably  viable  nonregulatory  actions),  and  an  explanation  why 
the  planned  regulatory  action  is  preferable  to  the  identified 
potential  alternatives. 

In  a  subsequent  Executive  Order  President  Clinton  added  a  requirement  that  agencies 
provide  further  description  of  how  they  address  state-federal  relations  concerns  about  unfunded 
mandates  when  they  send  their  proposed  rules  to  0MB. 

These  were  added  to  four  impact  statement  requirements  in  Executive  Orders  dating  from 
the  Reagan/Bush  Administrations  that  are  still  in  effect.  These  require  assessments  of  family,^ 
federalism,"  property  "takings,"    and  litigation^  impacts. 

Speaking  for  myself,  Mr.  Chairman,  but  also  knowing  the  concerns  that  motivated  our 
Committee  on  Rulemaking,  these  factors  are  important  and  should  be  considered  by 
nilemakers.  The  issue  is  whether  formalizing  the  review  into  a  series  of  impact  statement 
requirements  is  preferable  to  developing  other  more  meaningful  ways  of  ensuring  that  agencies 

^Regulatory  Plinning  and  Review,  E.G.  12866,  58  F.R.  51735,  51741  (1993). 

^Enhancing  Ihe  Intergovemmenul  Panncrship,  E.G.  12875,  58  F.R.  58093  (1993). 

^Family  Policynuking  Criteria  and  Regulation,  E.G.  12606,  52  F.R.  34188  (1987). 

°Fedenlitm  Considenitiona  in  Policy  Formulation  and  Implemenution,  E.G.  12612,  52  F.R.  41685  (1987). 

'GoveminenUl  Actiona  and  Interference  with  Conititutionally  Protected  Property  Righu,  E.G.  12630,  53  F.R.  8859  (1988). 

*Civil  Judice  Refoim,  E.G.  12778,  56  F.R.  55195  (1991).  / 
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consider  these  factors,  such  as  earlier  public  participation,  improved  coordination  among 
agencies,  and  greater  reliance  on  consensus-building,  in  the  rulemiddng  process. 

It  reminds  me  of  a  somewhat  analogous  problem  that  Congress  faced  several  years  ago 
when  it  began  to  add  expedited  judicial  review  provisions  to  various  programs.  After  a  while 
there  were  so  many  such  provisions  requiring  expedited  review  that  the  courts  had  to  spend 
time  separately  resolving  disputes  over  the  expediting  provisions,  and  nothing  w'as  being 
expedited.  So  Congress  finally  passed  a  repealer  that  wiped  out  all  of  the  provisions. 

Similarly  here,  all  of  the  various  requirements  added  to  the  rulemaking  process  are  well- 
intentioned,  and  in  isolation  are  probably  beneficial.  But  when  too  many  pieces  of  new 
equipment  are  added  to  a  once-sleek  sailing  vessel,  they  threaten  to  sink  the  boat. 

These  additional  requirements  have  contributed  to  making  the  rulemaking  process  more 
lengthy.  Rules  that  historically  took  a  year  or  two  to  promulgate  now  take  three  to  five  years 
to  enact.  Because  rulemaking  also  includes  the  revision  or  elimination  of  existing  regulations, 
these  special  requirements,  in  the  aggregate,  also  have  the  effect  of  delaying  the  elimination  of 
burdensome  regulations  by  many  years. 

Moreover,  informed  observers  —  both  inside  and  outside  government  -  have  begun  to 
suggest  that  the  rulemaking  process  has  also  become  less  effective.  First  of  all,  when 
agencies  are  required  to  comply  with  a  series  of  separate,  highly  formalized  analytical 
requirements,  there  can  be  a  tendency  simply  to  pull  some  boilerplate  language  off  a  word 
processor  rather  than  give  serious  attention  to  the  various  underlying  issues.  Special 
regulatory  requirements,  in  other  words,  can  become  simply  hurdles  to  be  overcome  by  the 
agency's  rulewriting  staff,  rather  than  genuine  decision-forcing  mechanisms  for  the  agency 
policy  makers.  I  can  tell  you  that  the  Federal  Register  is  filled  with  pages  of  these  boilerplate 
disclaimers,  at  a  cost  to  the  taxpayers  of  $400  per  page. 

Even  more  worrisome,  these  special  requirements  applicable  to  rulemaking  in  general 
appear  to  have  contributed  to  a  growing  tendency  among  agencies  to  avoid  the  use  of  notice- 
and-comment  rulemaking,  through  the  use  of  alternatives  such  as  the  issuance  of  policy 
statements  or  guidance  letters,  or  making  policy  in  case-by-case  adjudications-procedures  that 
involve  little  or  no  public  participation  in  the  process  at  all.  It  would  certainly  be  a  perverse 
result  if  it  turned  out  that  efforts  by  Congress  or  the  President  to  focus  on  important  interests 
Oike  the  needs  of  small  businesses)  through  the  use  of  special  analytical  requirements  has 
actually  discouraged  agencies  from  soliciting  the  views  of  the  affected  public  on  the  very 
matters  that  should  be  addressed. 

There  is  no  doubt  that  the  rulemaking  agencies  of  government  should  carefully  consider 
the  impact  of  their  regulations  on  the  operation  of  small  business.  The  question  is  how  best  to 
accomplish  that  result.  The  Conference  has  discovered  that,  in  some  situations,  at  least,  a 
consensual,  negotiation  process,  where  interested  parties  exchange  views  informally  and  at  an 
early  stage,  and  attempt  to  hammer  out  a  regulation  acceptable  to  all,  can  be  far  preferable  to  a 
highly  structured,  adversarial,  formal  exchange  of  positions.    This  is  particularly  true  if  the 


n^e  American  Bar  Asaociation  House  of  Delegates  in  Febnjary  1992  recognized  this  concern  when  it  adopted  a  resolution  (hat  'urges 
the  President  and  Congress  to  exercise  restraint  in  the  overall  number  of  required  rulemaking  impact  analyses  [and]  assess  the  usefiilness  of 
existing  and  planned  impact  analyses.  .  .  .  '[Report  No.  1 13.  February  3-4,  I992| 

"¥ub.  L.  98-620,  SS401-403.  98  Stat.  3335,  3356-3361  (1984),  repealing  55  enumerated  statutory  provisions. 

"see  McGarity.  Some  Thoughts  on  'Dtossifying'  the  Rulemaking  Process,  41  Duke  L.J    1385  (1991) 

'^The  Regulatory  Flexibility  Act  produces  more  than  its  share  of  these  disclaimers  because  the  Act  (§603)  requires  thai  for  any  rule 
required  to  be  published  by  Section  553  of  the  Administrative  Procedure  Act,  the  agency  must  also  prepare  an  initial  and  final  reg-flex 
analysis  or  publish  a  certification  by  the  head  of  the  agency  that  the  rule  will  not  have  a  significant  economic  impact  on  a  substantial  number  ' 
of  small  entities.    It  might  be  preferable,  especially  if  judicial  review  is  introduced  into  the  Act,  to  simply  require  agencies  to  prepare  reg-flex 
analyses  for  rules  that  do  have  a  significant  impact  on  small  entities— thereby  avoiding  all  the  boilerplate  certifications  for  those  that  do  not. 
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parties  can  get  together  and  exchange  ideas  before  the  agency  has  gotten  locked  in  to  a  publicly 
announced  position. 

With  respect  to  the  judicial  review  provisions  of  the  bill,  the  current  Regulatory  Flexibility 
Act  specifies  that  the  reg-flex  analysis  is  part  of  the  agency  rulemaking  record  for  the  purposes 
of  judicial  review.  This  permits  reviewing  courts  to  examine  the  reg-flex  analysis  when 
determining  whether  the  agency  action  is  arbitrary  or  capricious.  But  the  Act  specifically 
precludes  judicial  review  on  the  separate  issue  of  whether  the  agency  failed  to  meet  the  dictates 
of  the  Act  in  doing  (or  not  doing)  its  reg-flex  analysis.  This  approach  corresponds  to  that 
taken  by  the  previously-mentioned  Executive  Orders,  all  of  which  provide  that  they  are  not 
intended  to  add  new  rights  to  or  grounds  for  judicial  review. 

I  presume  that  introducing  this  new  right  to  judicial  review  of  agency  compliance  with  the 
Act  is  intended  to  have  the  effect  of  enhancing  the  seriousness  with  which  the  agencies  pay 
heed  to  the  needs  of  small  business  in  their  rulemakings.  The  Conference  has  not  adopteid  a 
position  on  whether  this  is  needed.  But  I  can  offer  some  general  observations  about  judicial 
review  that  were  uncovered,  in  a  1990  study  of  the  judicial  review  process  conducted  for  the 
Administrative  Conference. 

First  of  all,  although  petitions  for  judicial  review  are  not  very  costly  to  draft  or  to  file, 
judicial  review  can  itself  be  a  costly  and  time-consuming  process.  It  is  not  unusual  for  a 
challenge  to  significant  agency  action  to  take  a  year  or  more  before  the  court  issues  its 
decision.  Second,  despite  some  notable  victories  by  petitioning  parties,  agencies  are  affirmed 
approximately  75%  of  the  time.  ^  Moreover,  even  if  a  challenger  prevails  (especially  if  it  is  a 
procedural  challenge),  the  court  normally  must  remand  the  proceeding  to  the  agency  for  a 
second  look.  When  agencies  conduct  further  proceedings  on  remand,  those  proceedings 
themselves  typically  take  another  year  or  more. '°  And,  finally,  in  only  about  40%  of  the  25% 
of  cases  that  are  remanded  does  the  agency  make  major  chajiges  in  the  original  decision- 
leading  to  an  overall  success  rate  for  challengers  of  about  \2%. 

In  sum,  while  judicial  review  can  be  an  effective  device  for  ensuring  agency  compliance, 
it  is  not  cost-free  and  it  is  not  a  panacea.  The  same  could  be  said  for  the  preparation  of  impact 
analyses.  It  would  be  far  better  to  emulate  the  selective  and  less  mechanistic  approach  of  E.O. 
12866  by  developing  a  system  for  identifying  those  rules  that  truly  have  a  significant  impact  on 
small  business,  by  encouraging  enhanced  public  participation  in  such  rulemakings,  providing 
for  improved  interagency  coordination,  and  making  sure  that  agencies  consider  seriously,  and 
at  an  early  stage,  the  neeids  of  small  business  as  those  rules  are  developed. 

I  appreciate  the  opportunity  to  share  these  thoughts  with  you  this  morning. 


^'Hlie  Administrative  Confertnce  developed,  and  has  actively  supported,  the  concept  of  negotiated  rulemaking  as  a  technique  by  which 

affected  interests  (including  small  businesses)  can  be  brought  together  to  negotiate  the  terms  of  a  proposed  rule  before  the  public  comment 

period  begins.    In  1990,  Congress  passed  the  Negotiated  Rulemaking  Act  to  encourage  this  technique  and  President  Clinton  has  recently 

urged  agerKies  to  use  it  as  well  (Presidential  Memorandum,  September  30,  1993). 

14 

Schuck  &   Elliott,   To  the  Chevron  Slaaon:  An  Empirical  Study  of  Federal  Administrative  Law,  a   study   for  the   Administrative 

ConfereiKe,  at  [1990]  Administrative  Conference  of  the  United  States,  Reports  and  Recommendations,  p.  767. 
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Id.  at  821. 
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Id  al  829  and  843. 
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Mr.  Bryant.  The  Chair  recognizes  himself  for  a  brief  round  of 
questions.  We  may  have  to  stop  in  the  middle  of  this  and  go  vote 
and  come  back. 

Ms.  Freedman,  are  the  views  you  are  expressing  today  those  of 
the  Clinton  administration,  and  if  not,  did  you  seek  0MB  clearance 
for  those  views? 

Ms.  Freedman.  The  administration  has  not  yet  taken  a  position 
on  this  issue.  The  Office  of  the  Chief  Counsel  is  a  unique  office 
within  the  Government,  and  we  have  a  quasi-independent  role.  We 
do  let  0MB  know  about  our  testimony,  although  their  clearance 
procedure  is  very  different  than  it  is  for  somebody  testifying  on  be- 
half of  the  administration. 

Mr.  Bryant.  So  these  may  or  may  not  be  views  of  the  Clinton 
administration  at  this  time? 

Ms.  Freedman.  That  is  correct. 

Mr.  Bryant.  Section  4  of  H.R.  830  would  give  your  office  the 
right  to  receive  and  review  general  notices  of  proposed  rulemaking 
30  days  before  they  are  first  published.  There  are  two  questions 
with  regard  to  that  proposal. 

First,  does  the  Office  of  Advocacy  currently  have  the  resources  to 
carry  this  review  authority  out? 

Ms.  Freedman.  We  do  have  a — we  could  not  do  the  kind  of  in- 
depth  review  that  is  necessary,  and  there  are  two  concerns  with 
this  provision.  I  don't  want  to  leap  ahead  of  your  second  question, 
but  let  me  tell  you  my  two  concerns. 

One  is  that  if  the  Chief  Counsel  fails  to  comment  in  the  30-day 
period,  so  it  can  be  published  with  the  proposed  rule,  that  there 
might  be  some  negative  connotation.  Some  believe  that  our  failure 
to  comment  means  we  approve  of  ever3rthing  that  is  done.  That  is 
one  problem. 

The  second  problem  is  that  with  the  limited  resources  we  have, 
and  the  fact  that  we  are  government  people  and  not  representa- 
tives of  the  small  businesses  or  small  entities,  we  need  to  confer 
with  the  regulated  public  to  see  what  the  real  impact  of  the  regula- 
tions are  going  to  be. 

Because  of  the  Administrative  Procedure  Act  and  not  letting  the 
public  know  of  what  rules  are  preproposal,  I  believe  that  our  main 
source  of  communication  and  information-gathering  would  be  cut 
off  and  we  would  not  be  able  to  provide  the  kind  of  meaningful 
comments  that  are  necessary. 

Mr.  Bryant.  The  second  part  of  that  question  is  this: 

Because  the  notices  of  proposed  rulemaking  would  have  to  be 
sent  to  your  office  30  days  before  they  are  first  published,  the  ques- 
tion is,  wouldn't  that  necessarily  cause  additional  delay  to  the  proc- 
ess? 

Ms.  Freedman.  It  could.  I  mean,  especially — and  this  is  some- 
thing that  we  have  not  explored  in  its  completeness — ^you  would 
have  to  look  at  the  relationship  between  that  action  and  the  sub- 
mission of  rules  under  Executive  Order  12866;  and  that  would  also 
have  to  be  coordinated,  but  that  could  end  up  in  some  delay. 

Mr.  Bryant.  Mr.  Lubbers,  do  you  agree  with  Ms.  Freedman's  as- 
sessment that  Federal  agencies,  by  and  large,  have  not  faithfully 
carried  out  the  requirements  of  the  RFA? 
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Mr.  Lubbers.  Although  we  haven't  studied  it,  I  am  aware  of  the 
GAO  report  which  seemed  to  indicate  that,  and  I  don't  have  any 
quarrel  with  her  characterization  of  that.  So  I  would  agree. 

Mr.  Bryant.  The  gentleman  from  Pennsylvania. 

Mr.  Gekas.  Very  quickly  to  Ms.  Freedman,  did  you  mean  to 
imply  in  your  testimony  that  under  present  law  and  rules  alter- 
natives are  supposed  to  be  sought  out  by  the  agencies  before  impos- 
ing a  rule? 

Ms.  Freedman.  Well,  I  think  that  is  contemplated  by  the  Admin- 
istrative Procedure  Act,  and  the  Regulatory  Flexibility  Act  specifi- 
cally says  that  agencies  are  to  consider  alternatives  to  the  rules 
that  are  presented  to  them  and  must  report,  when  they  publish 
their  final  rules,  why  they  did  not  adopt  less  burdensome  alter- 
natives. 

Mr.  Gekas.  Are  we  talking  about  general  alternatives  or  flexibil- 
ity to  the  agency  when,  like  under  OSHA,  inspecting  a  store  on  the 
location  of  its  doors  and  so  forth  would  be  subject  to  the  possibility 
of  alternatives  being  presented  by  the  affected  doorkeeper? 

Ms.  Freedman.  Yes.  We  are  talking  about,  you  know,  alter- 
natives that  would  give  agencies  alternative  ways  to  enforce  the 
regulations. 

Mr.  Gekas.  Because  that  has  driven  us  crazy  over  the  years,  par- 
ticularly with  OSHA. 

I  had  a  situation  in  my  district  where  a  furniture  store,  the  only 
one  in  a  10-mile  radius  of  the  area,  was  shut  down  by  OSHA  be- 
cause the  owner  didn't  have  the  wherewithal  to  fix  a  stairway  that 
went  from  the  second  floor  to  the  attic,  the  attic  never  being  used 
and  the  stairway  never  being  used  and  the  public  only  coming  in 
the  first  floor. 

To  start  with,  it  was  shut  down  because  OSHA  demanded  that 
there  be  a  railing  in  that  staircase  that  was  never  used  or  some- 
thing like  that.  The  alternatives  would  have  been  for  them  to  shut 
it  off  altogether,  which  he  offered  to  do,  and  put  warning  signs  that 
nobody  was  supposed  to  go  up  that  type  of  thing,  but  it  didn't  work. 
That  is  what  drives  us  crazy,  those  kinds  of  things. 

Ms.  Freedman.  I  understand  that.  I  mean,  I  think  it  is  clear  we 
would  not  be  acting  on  a  case-by-case  basis,  but  the  alternatives  we 
are  suggesting,  that  we  would  like  to  suggest  and  have  agencies 
consider,  are  those  very  kinds  of  alternative  ways  to  regulate,  to 
achieve  the  goals  set  out  for  the  agency  by  legislation. 

Mr.  Gekas.  I  have  got  to  run  to  vote. 

Mr.  Bryant.  Let  me  ask  one  more  question  of  Mr.  Lubbers. 

Section  l(b)(ll)  of  Executive  Order  12866,  which  was  issued  by 
President  Clinton  in  September,  governs  the  regulatory  planning 
and  review  process  and  requires — I  am  going  to  read — "[ejach  agen- 
cy ..  .  [to]  tailor  its  regulations  to  impose  the  least  burden  on  soci- 
ety, including  individuals,  businesses  of  differing  sizes,  and  other 
entities,  including  small  communities  and  governmental  entities, 
consistent  with  obtaining  the  regulatory  objectives  taking  into  ac- 
count, among  other  things  and  to  the  extent  practicable,  the  cost 
of  the  cumulative  regulations." 

It  seems  that  this  directive  covers  much  of  the  same  ground  that 
the  Regulatory  Flexibility  Act  is  designed  to  reach.  If  that  is  cor- 
rect— and  I  would  like  to  know  your  opinion  as  to  whether  it  is  cor- 
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rect  or  not — ^but  if  it  is  correct,  why  isn't  section  l(b)(ll)  and  the 
enforcement  powers  given  under  the  Executive  order  to  the  Office 
of  Information  and  Regulatory  Affairs  sufficient  to  carry  out  the 
mandate  of  the  Regulatory  Flexibility  Act? 

Mr.  Lubbers.  I  think  the  Executive  order  certainly  attempts  to 
address  these  very  concerns  and  I  think  section  l(b)(ll)  sets  out  a 
principle  that  would  be  enforced  by  the  Office  of  Information  and 
Regulatory  Affairs,  when  that  office  reviews  an  agency's  significant 
regulations. 

It  is,  however,  an  Executive  order,  not  a  statute.  It  can  be 
changed  by  presidential  directive. 

Ms.  Freedman  has  indicated  that  the  OIRA  and  SB  A  reviews 
would  have  to  be  coordinated.  I  certainly  agree  that  that  is  the 
case,  as  they  do  appear  to  be  somewhat  overlapping. 

Mr.  Bryant.  Do  you  think  we  should  hold  off  granting  authority 
for  judicial  review  until  we  see  how  the  new  Executive  order  is  im- 
plemented? 

Mr.  Lubbers.  Personally,  I  think  that  might  not  be  a  bad  idea. 

Mr.  Bryant.  Thank  you  very  much  for  testifying  here  today. 

The  committee  will  stand  in  recess  until  11:15  in  order  that  the 
Members  might  vote. 

[Recess.] 

Mr.  Bryant.  The  subcommittee  will  come  back  to  order.  We  are 
glad  to  welcome  at  this  time  our  second  panel  of  witnesses,  consist- 
ing of  John  Collins,  senior  vice  president  for  governmental  affairs 
of  the  American  Trucking  Association;  Prof.  Thomas  McGarity,  Wil- 
liam Stamps  Parish  Professor  of  Law  at  the  University  of  Texas 
Law  School;  Mr.  James  W.  Morrison,  director  of  government  rela- 
tions for  the  National  Association  for  the  Self-Employed;  as  well  as 
David  Vladeck,  director  of  the  Public  Citizen  Litigation  Group. 

Thanks  to  all  of  you. 

We  will  start  with  Mr.  Collins. 

STATEMENT  OF  JOHN  J.  COLLINS,  SENIOR  VICE  PRESIDENT 
FOR  GOVERNMENTAL  AFFAIRS,  AMERICAN  TRUCKING  ASSO- 
CIATION 

Mr.  Collins.  Thank  you,  Mr.  Chairman.  My  name  is  John  Col- 
lins. I  am  senior  vice  president  for  government  affairs  for  the 
American  Trucking  Association,  which  is  a  national  trade  associa- 
tion of  the  trucking  industry.  I  appreciate  the  opportunity  to 
present  the  trucking  industry's  views  supporting  changes  to  the 
Regulatory  Flexibility  Act. 

Mr.  Chairman,  it  is  especially  interesting  for  me  to  be  here  today 
because  I  used  to  be  regulations  counsel  for  part  of  U.S.  Depart- 
ment of  Transportation.  I  feel  a  little  bit  like  I  ought  to  take  the 
pledge  and  say  I  used  to  be  a  regulator,  too.  I  have  seen  it  on  both 
sides,  first  from  inside  the  Federal  Grovernment  and  now  on  the 
outside,  representing  a  number  of  small  businesses  that  are  in  the 
trucking  industry. 

The  trucking  industry  itself  is  about  265,000  companies,  and  88 
percent  of  those  are  small  businesses  under  the  definition  of  the 
Small  Business  Administration.  And  even  within  that,  to  give  you 
an  idea  of  how  small  "small"  is,  54  percent  of  all  motor  carriers  op- 
erate six  or  fewer  trucks. 
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The  trucking  industry  pays  an  enormous  hidden  tax  as  a  result 
of  unnecessary,  burdensome  regulations.  Our  estimate  is  that  gov- 
ernment regulation  costs  the  trucking  industry  about  $30  billion  a 
year.  If  you  look  at  the  regulation  agendas  that  go  in  every  six 
months,  our  projection  is  by  the  year  2000,  that  could  increase 
more  than  twice  to  a  level  of  $75  billion. 

Let  me  turn  to  some  of  the  specific  problems  that  we  now  see  in 
the  trucking  industry.  The  first  is  random  drug  testing.  We  support 
drug  testing,  but  right  now  the  Department  of  Transportation  has 
gone  hog  wild  and  they  have  applied  the  same  rules  to  large  com- 
panies that  they  do  to  small  companies.  They  require  that  50  per- 
cent of  the  employees  be  random  tested  each  year,  even  though, 
within  their  own  agency,  they  find  that  they  can  protect  safety  by 
testing  DOT  employees  at  a  25-percent  level.  For  the  outside  indus- 
try, they  require  testing  at  more  than  twice  the  level  they  require 
inside. 

We  are  concerned  that  when  they  looked  at  regulatory  flexibility, 
they  put  in  the  same  rules  for  big  companies  that  they  did  for 
small  companies.  All  they  did  was  to  delay  the  impact  of  the  rules 
by  a  year.  That  was  helpful — at  least  they  noticed  the  RFA  was 
there — ^but  it  really  doesn't  help  the  companies  and  their  cash-flow 
problems,  paying  about  $100  a  test  for  the  drivers  in  their  com- 
pany. 

The  second  problem  area  that  we  had — and  these  are  just  a  cou- 
ple of  examples  out  of  many — was  stormwater  runoff.  You  have 
heard  some  good  things  about  EPA.  We  certainly  have  seen  them 
operate  much  better  more  recently,  but  the  original  rule  they  put 
out  for  stormwater  runoff  determined  that  the  rule  would  not  have 
a  significant  impact  on  a  substantial  number  of  small  businesses, 
so  they  didn't  do  a  Regulatory  Flex  analysis. 

In  fact,  we  have  seen  that  it  has  had  a  huge  impact  on  small 
businesses.  Just  coming  into  compliance  has  cost  some  companies 
$100,000  in  an  area  that  EPA  thought  would  cost  somewhere  be- 
tween $17  and  $1,000. 

Let  me  turn  to  the  changes  that  we  would  propose  in  the  Regu- 
latory Flexibility  Act.  It  has  been  ATA's  experience,  and  frankly  my 
experience  inside  an  agency,  that  the  agencies  really  don't  give  the 
Regulatory  Flexibility  Act  the  attention  that  it  deserves.  The  Act 
needs  amending  to  encourage  regulators  to  pay  more  attention  to 
the  impacts  that  happen  from  their  rules. 

Let  me  talk  about  the  three  amendments  that  we  support.  First, 
we  support  the  amendment  which  would  repeal  the  act's  ban  on  ju- 
dicial review.  Under  the  existing  statute,  agencies  have  less  incen- 
tive to  comply  fully  with  the  act's  requirements. 

We  understand  that  some  are  concerned  that  granting  judicial 
review  will  prompt  unjustified  litigation.  We  think  that  a  limited 
amount  of  litigation  will  be  justified  by  the  reality  that  it  brings 
to  the  process,  much  like  NEPA  litigation  back  in  the  1970's 
changed  the  corporate  culture,  if  you  will,  of  how  agencies  deal 
with  the  environment.  We  think  that  similar  kind  of  change  is  nec- 
essary in  the  Reg  Flex  arena. 

Judicial  review  is  obviously  not  a  novel  idea.  It  applies  to  govern- 
ment in  the  Sunshine  Act  and  also  applies  to  the  Freedom  of  Infor- 
mation Act. 


52 

The  second  amendment  that  we  support  is  to  require  agencies  to 
consider  the  indirect  impact,  as  well  as  the  direct  impact,  of  regula- 
tions on  small  businesses.  Going  back  to  one  of  my  earlier  exam- 
ples, 40  percent  of  the  costs  to  a  small  business  of  compl3dng  with 
the  drug  testing  rules  are  indirect  costs,  such  as  labor  and  record- 
keeping. So  we  think  it  is  important  that  the  indirect  costs  be  con- 
sidered, as  well  as  the  direct  costs. 

Finally,  we  suggest  you  also  consider  an  amendment  to  strength- 
en the  provisions  of  section  609,  which  deals  with  gathering  public 
comments.  This  section  requires  involving  small  businesses  when 
an  agency  determines  that  the  rule  will  have  a  significant  impact 
on  small  business,  but  there  is  not  a  parallel  requirement  if  the 
agency  determines  that  there  is  not  a  significant  impact.  That  is 
a  problem  for  small  business,  because  if  the  agency  is  wrong  in  its 
determination  of  whether  or  not  there  is  going  to  be  a  significant 
impact,  the  impact  on  the  businesses  can  be  severe.  A  copy  of  our 
change  is  attached  to  the  written  testimony  that  we  have  submit- 
ted. 

Thank  you  for  the  opportunity  to  appear  today  and  discuss  the 
problems  we  see  with  overregulation  and  the  three  changes  we 
have  proposed  to  the  RFA. 

Thank  you. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Collins  follows:] 
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I.    INTRODUCTION 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  John  J.  Collins.  I  am  Senior 
Vice  President,  Government  Affairs  of  the  American  Trucking  Associations,  the  national  trade 
association  of  the  trucking  industry.  ATA  represents  every  type  and  class  of  motor  carrier  in 
our  nation— for-hire  and  private,  regulated  and  exempt-through  its  51  affiliated  state  trucking 
associations,  organizations,  conferences  and  several  thousand  individual  motor  carriers. 

I  appreciate  this  opportunity  to  present  the  trucking  industry's  views  on  the  Regulatory 
Flexibility  Act  to  the  House  Judiciary  Committee's  Subcommittee  on  Administrative  Law  and 
Governmental  Regulations.  After  briefly  giving  you  an  overview  of  the  role  of  trucking  in  the 
economy,  I  will  discuss  excessive  regulatory  burdens  on  the  trucking  industry.  Then  I  will 
discuss  three  changes  to  the  Regulatory  Flexibility  Act:  1)  repeal  the  Act's  ban  on  judicial 
review,  2)  require  agencies  to  consider  the  indirect  effects  of  regulation  on  small  business  and 
3)  provide  procedures  for  gathering  comments  on  the  impact  of  regulations  at  an  early  stage. 


n.  ROLE  OF  TRUCKING  IN  THE  U.S.  ECONOMY 

I  want  to  outline  briefly  the  importance  of  the  trucking  industry  to  the  well-being  of  the 
American  economy: 

•        We  are  an  industry  comprised  of  small  businesses-88%  of  the  265,000  motor 
carriers  in  the  United  States  are  small  businesses  as  defined  by  the  Small  Business 
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Administration.'    Fifty-four  percent  of  all  motor  carriers  operate  six  or  fewer 
trucks. 

•  The  trucking  industry,  as  a  whole,  earns  some  $278  billion  in  annual  gross  freight 
revenues,  and  is  responsible  for  5%  of  our  gross  domestic  product. 

•  The  trucking  industry  employs  7.8  million  Americans.  Over  $226.8  billion  is 
paid  annually  in  wages  to  employees  throughout  the  economy  in  jobs  that  relate 
to  trucking  activity.  One  out  of  every  12  workers  in  the  private  sector  works  in 
the  trucking  industry. 

•  The  trucking  industry  is  heavily  regulated  at  the  federal  level  by  the  Interstate 
Commerce  Commission,  Department  of  Transportation,  Environmental  Protection 
Agency,  Department  of  Labor,  and  Internal  Revenue  Service  and  by  counterpart 
agencies  in  each  of  the  states  in  which  we  travel. 

Enhancing  productivity  in  the  trucking  industry  by  assuring  the  reasonableness  of 
regulatory  burdens  is  a  key  element  of  a  sound  economy. 

in.    EXCESSIVE  REGULATORY  BURDENS  ON  THE  TRUCKING  INDUSTRY 

The  trucking  industry  pays  an  enormous,  hidden  tax  as  a  result  of  unnecessary, 
burdensome  government  regulations.  And  the  burden  is  particularly  heavy  for  the  industry's 
many  small  businesses.  According  to  ATA  estimates,  govenunent  regulation  costs  the  trucking 
industry  more  than  $30  billion  a  year.   Existing  mandates  and  rulemakings  under  consideration 


^   The  Small  Business  Administration  defines  small  business  with  the  SIC  codes  4212-4214 
(trucking  and  warehousing)  as  businesses  with  annual  revenues  of  $1 2.5  million  or  less. 
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could  easily  push  that  total  to  $75  billion  by  the  year  2000.  While  much  of  this  cost  is  a  result 
of  beneficial  regulation,  too  large  a  portion  '-^  the  result  of  unnecessary  paperwork  and 
overlapping  government  agencies  regulating  the  same  thing. 

ATA  estimates  that  a  typical  tractor-semitrailer  combination  earns  $88,000  in  gross 
receipts  a  year.  However,  federal,  state  and  local  taxes  and  the  costs  of  government  regulation 
take  over  36%.  more  than  one  third,  of  that  truck's  earnings.  When  you  add  the  costs  of  all 
these  taxes  and  regulations  to  the  costs  to  operate  the  truck,  that  truck  winds  up  with  an  average 
profit  margin  of  2%  --  only  $1,760  in  a  whole  year.  And  this  small  profit  stands  to  be  reduced 
further  because  of  increasing  taxes  and  regulations. 

Let  me  turn  to  some  specific  examples  of  the  kinds  of  problems  we  see. 

Example  1.  Random  Drug  Testing. 

First,  let's  look  at  excessive  rates  for  random  drug  testing.  The  United  States 
Department  of  Transportation  currently  requires  trucking  companies  to  randomly  test  50%  of 
our  drivers  for  drug  use.  Yet,  a  recent  survey  shows  that  there  is  no  significant  difference  in 
the  rate  of  drivers  testing  positive  at  a  50%  or  25%  random  testing  rate.  The  DOT's  regulations 
for  its  own  employees,  including  air  traffic  controllers,  currenUy  require  random  testing  at  the 
25%  rate  and  we  think  the  same  rate  should  be  used  for  truck  drivers.  Reducing  the  random 
rate  to  25%  would  save  the  trucking  industry  about  $109  million  a  year  without  having  a 
negative  impact  on  safety.  Since  the  savings  will  not  affect  safety,  they  could  be  used  more 
productively  by  trucking  companies  to  create  and  preserve  jobs. 

Example  2.  Stormwater  Runoff. 

Frequently,  heavy  regulatory  burdens  are  imposed  on  small  business  without  an  adequate 
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analysis  of  the  impact  on  small  entities  as  required  by  the  Regulatory  Flexibility  Act. 
Stormwater  runoff  regulation  is  a  good  example.  The  Clean  Water  Act  requires  EPA  to 
establish  permit  application  requirements  for  stormwater  discharges  associated  with  industrial 
activity,  including  trucking.  As  part  of  its  first  rulemaking  establishing  the  program,  EPA 
asserted  that  its  stormwater  nmoff  rule  would  not  have  a  significant  impact  on  a  substantial 
number  of  small  businesses.  Accordingly,  EPA  did  not  perform  a  regulatory  flexibility  analysis. 
In  fact,  the  stormwater  regulations  have  had  an  enormous  impact  on  small  businesses.  Despite 
EPA  estimates  that  the  average  cost  to  industrial  dischargers  would  range  from  $17  to  $1,000 
per  facility,  we  know  of  companies  that  have  already  spent  more  than  $100,000  attempting  to 
comply.  While  EPA's  most  recent  rulemaking  has  provided  flexibility  for  some  industries  it  is 
now  clear  that  EPA  initially  underestimated  the  costs  of  the  program.  Many  companies  have 
spent  ten  times  the  estimated  figures,  primarily  on  consultants,  legal  counsel,  and  laboratory 
fees.    These  are  not  the  most  productive  uses  of  scarce  economic  resources. 

Example  3.  Fuel  Dying. 

And,  we  are  about  to  confront  another  problem  that  a  proper  Regulatory  Flexibility  Act 
analysis  might  avoid.  In  a  classic  example  of  regulatory  crossfire,  the  Internal  Revenue  Service 
is  expected  to  issue  regulations  this  week  that  nullify  two  actions  taken  by  the  Environmental 
Protection  Agency.  After  long  study  and  controversy,  the  EPA  approved  a  request  by  trucking 
companies  to  add  used  crankcase  oil  to  diesel  fuel  as  a  clean,  safe  means  of  disposing  of  the 
used  oil.  In  an  unrelated  action,  EPA  began  requiring  trucks  to  use  low-sulfur  diesel  fuel  on 
October  1.  To  enable  users  and  enforcement  personnel  to  distinguish  low-sulfur  from  regular- 
sulfur  fuel,  EPA  required  that  regular-sulfur  fuel  be  dyed  blue.  We  understand  that  the  IRS  is 
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going  to  require  that  nontaxable  fuel  used  by  consumers,  farmers  and  off-road  businesses,  be 
dyed  red  and  that  taxable  fuel,  such  as  that  used  in  trucks,  be  clear.  The  requirement  that 
highway  fuel  be  clear  makes  adding  used  oil  impossible,  because  used  oil  turns  the  fuel  black. 
The  requirement  that  nontaxable  fuel  be  dyed  on  IRS-approved  color  is  likely  to  conflict  with 
the  EPA  ruling  that  regular-sulfur  fuel,  most  of  which  is  nontaxable,  be  blue.  The  burden  of 
sorting  through  these  complex  rules  and  making  more  expensive  alternate  fuel  arrangements  will 
fall  particularly  heavily  on  smaller  companies. 

IV.    PROPOSALS  TO  CHANGE  THE  REGULATORY  FLEXIBILITY  ACT 

The  regulatory  burden  on  small  trucking  companies  takes  a  substantial  toll  on 
employment  and  the  economy  as  resources  are  diverted  to  deal  with  unnecessary  overregulation. 
ATA  is  concerned  that  regulators  are  not  sufficiently  analyzing  the  impact  of  their  rules  on  small 
businesses. 

As  you  know,  Congress  passed  the  Regulatory  Flexibility  Act  in  1980  to  require  agencies 
to  consider  the  effect  of  their  regulations  on  small  businesses.  Under  the  Act,  agencies  must 
also  address  alternatives  to  the  proposed  rule  which  minimize  significant  economic  impact  on 
small  business.  It  has  been  ATA's  experience  that  agencies  frequently  do  not  give  the 
Regulatory  Flexibility  Act  mandate  the  attention  it  requires.  I  was  regulations  counsel  at  one 
of  USDOT's  agencies  before  I  came  to  ATA  and  I  know  first  hand  that  these  requirements  are 
often  after-the-fact  rationalizations  rather  than  an  honest  analysis  into  costs.  The  Regulatory 
Flexibility  Act  needs  amending  to  encourage  regulators  to  pay  more  attention  to  the  impact  of 
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their  regulations.    Let  me  discuss  three  changes  that  we  believe  are  necessary. 

A.   Repeal  the  ban  on  judicial  review. 

ATA  supports  the  amendment  proposed  in  H.R.  830  which  would  repeal  the  Act's  ban 
on  judicial  review.  Without  the  possibility  of  judicial  scrutiny,  agencies  have  less  incentive  to 
fully  comply  with  the  Act's  requirements. 

In  ATA's  experience,  judicial  review  is  an  important  tool  in  holding  an  agency  to 
congressional  mandates.  The  ATA  Litigation  Center,  a  non-profit  association  affiliated  with 
ATA,  represents  the  trucking  industry  in  state  and  federal  courts  and  before  regulatory  agencies. 
The  Litigation  Center  has  successfully  challenged,  as  well  as  defended,  a  variety  of  federal 
regulations.  Yet,  under  the  Regulatory  Flexibility  Act  in  its  current  form,  the  ban  on  judicial 
review  precludes  the  Litigation  Center  from  pursuing  in  court  the  failure  of  agencies  to  comply 
with  the  requirements  of  the  Act. 

Significantly,  the  first  recommendation  for  the  Small  Business  Administration  in  Vice 
President  Gore's  National  Performance  Review  is  to  allow  judicial  review  of  the  Regulatory 
Flexibility  Act.  The  recommendation  recognizes  that  the  most  potent  way  to  hold  an  agency  to 
a  congressional  mandate  is  to  allow  access  to  the  courts  for  failure  to  comply. 

We  understand  that  some  are  concerned  that  granting  judicial  review  will  prompt 
unjustified  litigation.  But,  judicial  review  of  compliance  with  procedural  requirements  is  not  a 
novel  concept.  The  Government  in  the  Sunshine  Act  provides  for  enforcement  of  the  Act's 
requirements  in  federal  district  court,  5  U.S.C.§  552b(h)(l),  as  does  the  Freedom  of  Information 
Act,  5  U.S.C.  §  552(a)(4)(B).  Moreover,  Rule  11  of  the  Federal  Rules  of  Civil  Procedure 
provides  sanctions  for  lawyers  who  bring  frivolous  and  unsupported  lawsuits. 
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In  sum,  judicial  review  is  a  well-established  process  for  compelling  agency  compliance 
with  congressional  mandates  to  agencies.  Congress  required  agencies  to  comply  with  the 
Regulatory  Flexibility  Act  in  1980,  but  our  experience  is  that  the  agencies  have  an  uneven 
compliance  record.  It  is  clear  that  judicial  review  is  now  necessary  to  require  compliance  with 
the  Act. 

B.   Consider  indirect  effects  of  regulation. 

Another  amendment  proposed  in  H.R.  830  would  require  agencies  to  consider  the  indirect 
effects,  as  well  as  the  direct  effects,  of  regulations  on  small  businesses.  We  support  this  change 
as  well.  Often,  the  indirect  costs  of  regulation  are  substantial.  For  example,  about  40%  of  the 
costs  associated  with  drug  testing  are  indirect  costs,  such  as  labor  and  record  keeping.  The 
impact  on  small  business  of  indirect  costs  should  be  considered  by  an  agency  in  evaluating  a 
rule's  impact  on  small  businesses. 

C.   Notify  small  businesses  early  in  the  process. 

We  suggest  you  also  consider  an  amendment  to  strengthen  the  provisions  of  §609  of  the 
1980  Act,  "Procedures  for  gathering  comments."  That  section  requires  notifying  small  business, 
and  seeking  comments  on  a  rule,  when  an  agency  determines  that  the  rule  will  have  a  significant 
economic  impact  on  small  businesses.  However,  it  is  as  important  for  small  businesses  to  be 
notified,  and  have  the  opportunity  to  comment,  when  an  agency  asserts  at  any  stage  in  the 
rulemaking  process  that  there  is  no  significant  economic  impact.  If  that  assertion  is  incorrect, 
the  consequences  for  small  business  can  be  severe. 

For  example,  in  1992  the  Research  and  Special  Programs  Administration  of  USDOT 
proposed  a  change  in  the  way  that  hazardous  material  can  be  loaded  in  a  truck.  While  they  did 
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not  consider  it  a  major  rule,  our  analysis  showed  that  the  costs  would  easily  exceed  $100  million 
per  year.  We  had  no  forum  to  argue  our  concerns  except  with  the  people  who  had  made  the 
error  in  the  first  place.  Having  the  ability  to  go  into  court  would  have  given  us  a  better  basis 
to  resolve  our  problems.  Accordingly,  small  businesses  should  be  made  aware  of  such 
regulations  at  the  earliest  possible  stages,  so  that  they  have  the  opportunity  to  present  contrary 
views  for  the  agency's  consideration  in  a  timely  way.  Attachment  1  contains  proposed  language 
that  would  accomplish  this  change  in  §  609. 

Thank  you  for  the  opportunity  to  appear  today  and  discuss  the  role  of  trucking  in  the 
nation's  economy  and  the  problems  we  face  today  with  overregulation. 

I  would  be  happy  to  answer  any  questions. 


8 
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Attachment  1 
Proposed  Amendment  to  §  609  of  the  Regulatory  Flexibility  Act  of  1980. 
Delete  language  in  [  ]. 
§609.    Procedures  for  gathering  comments 

When  any  rule  is  promulgated  [which  will  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities],  the  head  of  the  agency  promulgating  the  rule  or  the  official 
of  the  agency  with  statutory  responsibility  for  the  promulgation  of  the  rule  shall  assure  that  small 
entities  have  been  given  an  opportunity  to  participate  in  the  rulemaking  for  the  rule  through 
techniques  such  as  - 

(1)  the  inclusion  in  an  advanced  notice  of  proposed  rulemaking,  if  issued,  of  a  statement 
that  the  proposed  rule  may  have  a  significant  economic  effect  on  a  substantial  number 
of  small  entities: 

(2)  the  publication  of  general  notice  of  proposed  rulemaking  in  publications  likely  to  be 
obtained  by  small  entities; 

(3)  the  direct  notification  of  interested  small  entities; 

(4)  the  conduct  of  open  conferences  or  public  hearings  concerning  the  rule  for  small 
entities;  and 

(5)  the  adoption  or  modification  of  agency  procedural  rules  to  reduce  the  cost  or 
complexity  of  participation  in  the  rulemaking  by  small  entities. 
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Mr.  Bryant.  Professor  McGarity. 

STATEMENT  OF  THOMAS  O.  McGARITY,  WILLIAM  STAMPS  PAR- 
ISH PROFESSOR  OF  LAW,  UNIVERSITY  OF  TEXAS  LAW 
SCHOOL 

Mr.  McGarity.  Yes.  My  name  is  Tom  McGarity,  William  Stamps 
Parish  Professor  of  Law  at  the  University  of  Texas  School  of  Law. 

Back  in  the  1980s,  I  wrote  a  study  for  the  Administrative  Con- 
ference of  United  States.  You  heard  from  Jeff  Lubbers  earlier  on 
the  implementation  of  regulatory  analysis  in  the  Federal  Govern- 
ment in  general.  That  included  the  Regulatory  Flexibility  Act.  It 
also  included  the  regulatory  impact  assessment  that  was  done  at 
that  time  under  Executive  Order  12291,  and  will  be  done  now 
under  Executive  Order  12866.  That  resulted  in  recommendations 
from  the  Administrative  Conference  and  also  in  a  book  that  I  pub- 
lished in  1991  called  Reinventing  Rationality,  the  Role  of  Regu- 
latory Analysis  in  the  Federal  Bureaucracy. 

So  I  have  looked  at,  in  the  real  world,  the  implementation  of  the 
Regulatory  Flexibility  Act,  and  therefore,  am  very  pleased  to  have 
been  asked  to  testify  here. 

You  had  the  act  described  to  you,  so  I  am  not  going  to  take  fur- 
ther time  talking  about  the  content  of  the  regulatory  flexibility 
analysis.  I  would  like  to  limit  my  statement  to  the  judicial  review, 
the  repeal  on  the  requirements  of  section  611  with  respect  to  judi- 
cial review. 

The  regulatory  flexibility  analysis  is  based  on  the  environmental 
impact  assessment  model.  I  think  that  is  clear  enough.  There  was 
a  decade's  worth  of  litigation  over  the  threshold  question  of  wheth- 
er an  environmental  impact  statement  ought  to  be  prepared.  That 
was  subject  to  judicial  review.  We  had  varying  opinions  from  courts 
all  over  the  country.  Having  written  an  article  on  it  in  1977,  pull- 
ing all  the  cases  I  could  together  on  that  question,  it  was  a  mess. 
There  was  a  great  deal  of  litigation  and  it  was — it  led  in  different 
directions.  Fortunately,  the  Council  on  Environmental  Quality  at 
that  time  promulgated  some  regulations  based  on  what  the  courts 
had  held  and  based  on  its  assessment  of  when  regulations  ought 
to  be  subject  to  environmental  impact  statements  and  things  start- 
ed flowing  a  little  more  smoothly  with  respect  to  threshold  issues 
by  1980  or  so. 

On  the  adequacy  question,  though,  of  whether  the  environmental 
impact  statement  was  adequate,  we  had  a  similar  amount  of  litiga- 
tion and  never  any  satisfactory  results.  In  most  cases,  the  court 
found  the  environmental  impact  statement  to  be  adequate;  but 
after  a  lengthy  period  of  time  in  which  many  projects  were  slowed 
down,  some,  because  of  financing  or  whatever,  ultimately  were 
killed. 

Never  did  we  get  any  good  guidance,  particularly  over  what  is  an 
adequate  environmental  impact  statement.  One  suspects  that  the 
courts  would  overturn  the  impact  statement  when  they  didn't  like 
the  substantive  outcome  of  what  the  project,  or  whatever  it  was, 
and  wouldn't  when  they  did.  I  would  predict  that  virtually  every 
challenge  to  a  rule  under  section  611,  if  611  is  repealed,  would  in- 
clude a  Regulatory  Flexibility  Act  claim. 
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The  point  isn't  so  much  whether  there  are  going  to  be  new 
claims.  Most  rules  are  challenged  now  by  EPA  or  OSHA  or  some- 
thing like  that.  What  this  is  going  to  do  is  add  another  claim  to 
that  challenge.  If  the  agency  didn't  perform,  that  would  be  the  na- 
ture of  the  claim,  remand  back  to  the  agency;  even  if  the  agency 
may  have  hundreds  of  thousands  of  pages  and  analyses  and  studies 
before  it,  there  would  be  a  claim  that  it  should  be  remanded  to  do 
the  regulatory  flexibility  analysis,  and  then  come  back  up  on  sub- 
stantive judicial  review. 

If  the  agency  does  prepare  a  regulatory  flexibility  analysis,  then 
there  will  be  a  substantive  claim  in  the  judicial  review  that  the 
analysis  is  inadequate,  and  they  will  have  a  separate  bit  of  litiga- 
tion over  the  adequacy  of  the  analysis  as  well  as  the — whether  the 
agency's  action  was  arbitrary  and  capricious. 

Really,  I  think  my  point  is  that  the  change  is  unnecessary  be- 
cause under  the  arbitrary  and  capricious  test,  the  agencies  already 
have  an  obligation  to  consider  alternatives  and  consider  the  im- 
pacts of  the  various  alternatives  on  the  affected  entities,  including 
small  businesses. 

And  they  do  this,  and  when  regulatory  flexibility  analyses  are 
provided,  they  provide  an  important  source  of  information  to  the 
courts  on  judicial  review. 

My  fear  is  if  they  become  subject  to  separate  claims  for  judicial 
review,  the  adequacy  of  the  documents  is  that  they  will  become 
advocacy's  documents,  that  the  agencies  won't  really  level  with  the 
public;  knowing  that  the  court  is  going  to  be  looking  over  their 
shoulder,  they  are  going  to  gloss  over  uncertainties,  they  are  going 
to  use  models  that  reach  predetermined  results,  and  that  sort  of 
thing,  and  stress  their  expertise,  and  sort  of  leave  it  at  that.  And 
I  think  this  would  be  unfortunate  from  the  standpoint  of  the  sort 
of  open  and  accountable  government,  because  I  think  that  agency 
candor  will  certainly  suffer. 

Also,  I  would  like  to  point  out  that  that  this  is  a  two-edged 
sword;  and  nobody  has  mentioned  this,  but  judicial  review  of  the 
adequacy  of  a  regulatory  flexibility  analysis,  if  you  repeal  section 
611,  is  available  to  large  businesses  and,  likewise,  to  beneficiaries 
of  regulation  who  want  to  stymie,  say,  an  initiative  that  might  ease 
up  the  requirements  on  small  businesses  and  would  very  much  be 
available  to  them  to  slow  down  a  deregulatory  initiative  or  simply 
to  bollix  up  an  initiative  on  the  grounds  that  the  agency  considered 
the  impacts,  but  thought  they  were  too  large  on  small  business  and 
didn't  want  to  tangle  with  the  numbers  on  that. 

With  that,  Jeff  Lubbers  mentioned  my  point  about  ossification.  I 
do  think  this  would  slow  up  the  rulemalang  process  even  further, 
and  I  think  that  would  be  an  unfortunate  result.  Thank  you. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  McGarity  follows:] 
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My  name  is  Tom  McGarity.  I  am  the  William  Stamps  Parish  Professor  of  Law  at 
the  University  of  Texas  School  of  Law,  where  I  teach  courses  in  Administrative  Law  and 
Environmental  Law.  In  the  early  1980s,  I  conducted  a  study  for  the  Administrative 
Conference  of  the  United  States  (ACUS)  on  'The  Role  of  Regulatory  Analysis  in 
Regulatory  Decisionmaking."  That  study  resulted  in  ACUS  Recommendation  85-2: 
Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules.  After  conducting 
further  research  on  the  use  of  regulatory  analysis  in  the  federal  government,  I  published 
a  book  on  that  subject  entitled  Reinventing  Rationality:  The  Role  of  Regulatory  Analysis 
in  the  Federal  Bureaucracy  (Cambridge  Univ.  Press  1991).  In  my  research  on  regulatory 
analysis  I  have  examined  in  some  detaU  the  implementation  of  the  Regulatory 
Flexibility  Act.l  I  am,  therefore,  very  pleased  to  testify  on  H.R.  830,  which  would 
amend  the  Regulatory  Flexibility  Act  in  one  very  important  regard. 

The  Regulatory  Flexibihty  Act  is  the  only  federal  statute  that  requires  all 
agencies  to  engage  in  systematic  regulatory  analysis.  The  regulatory  analysis 
requirement  applies  to  regulations  that  affect  small  businesses,  small  organizations  and 
small  govenmiental  jurisdictions,  collectively  referred  to  as  "small  entities."2  According 
to  Professor  Paul  Verkuil's  comprehensive  study  of  the  history  of  the  Act,  its  enactment 
represented  "a  stunning  achievement  for  the  small  business  community  and  its 
representatives  because  it  requires  virtually  all  government  policymalang  to  be  sensitive 
to  small  business  concems."3 

The  goal  of  the  Act  is  to  insure  that  regulatory  agencies  "fit  regulatory  and 
informational  requirements  to  the  scale  of  the  business,  organizations,  and 
govenmiental  jurisdictions  subject  to  regulation. "47  To  achieve  this  goal,  the  Act 
among  other  things  requires  agencies  to  write  initial  and  final  regulatory  flexibility 
analyses  (RFAs)  to  accompany  all  rules  that  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.4  The  Act  specifies  in  some  detail  the  contents  of 
the  initial  and  final  RFAs.  Among  other  things,  the  analyses  must  estimate  the  number 
of  small  entities  to  which  the  proposed  rule  will  apply,  describe  the  projected  reporting, 
recordkeeping,  and  other  compliance  requirements,  and  examine  a  range  of  alternatives 
that  are  consistent  with  the  stated  objective  of  the  applicable  statute.  TTie  agency  is  free 
to  adopt  either  a  quantitative  or  numerical  description  of  the  rule's  effects  or  "more 
general  descriptive  statements"  if  quantification  is  not  "practicable  or  reliable."5  Liberal 
reference  throughout  the  Act  to  the  Chief  Counsel  for  Advocacy  of  the  Small  Business 
Administration  indicates  that  Congress  expected  that  official  to  provide  an  oversight 
function. 


1  5  U.S.C.  §§  601,  et  seq. 

2  5  U.S.C.  §  601(6).  This  category  includes  businesses  with  fewer  than  500 
employees  or  less  than  $5  million  in  sales.  Small  Business  Administration,  1982. 

3  Verkuil,  A  Critical  Guide  to  the  Regulatory  Flexibility  Act,  1982  Duke  Law 
Journal  213,  215-16. 

4  5  U.S.C.  §§  603-05. 

5  5  U.S.C.  §  607. 


-2- 


67 


Section  611  of  the  Act  provides  that  agency  determinations  concerning  the 
applicability  of  the  regulatory  analysis  requirement  to  agency  actions  shall  not  be 
subject  to  judicial  review.  In  addition,  regulatory  flexibility  analyses  themselves  are 
likewise  not  subject  to  judicial  review.6  The  regulatory  flexibility  analysis,  however, 
does  constitute  part  of  the  record  on  judicial  review  of  the  rule.  The  courts  have 
honored  the  congressional  intent  that  they  not  become  involved  in  disputes  over 
whether  regulatory  flexibility  analyses  be  prepared  and  whether  the  analyses  that  are 
prepared  are  adequate.  At  the  same  time,  the  courts  have  found  the  analyses  in  the 
rulemaking  records  to  be  a  useful  source  of  information  and  analysis  when  the  courts 
engage  in  their  substantive  review  function  under  the  "arbitrary  and  capricious"  or 
"substantial  evidence"  tests  for  the  scope  of  judicial  review. 

H.R.  830  would  amend  the  Regulatory  Flexibility  Act  by  deleting  section  611  and 
renumbering  the  subsequent  sections  accordmgly.  For  the  reasons  discussed  below,  I 
believe  that  this  is  a  highly  undesirable  change  from  the  perspectives  both  of  small 
business  and  of  the  beneficiaries  of  the  regulatory  programs  that  the  agencies  are 
supposed  to  implement. 

The  model  for  the  RFA  is  the  Environmental  Impact  Statement  (EIS)  that 
federal  agencies  must  prepare  to  accompany  proposals  for  major  federal  actions 
significantly  affecting  the  quality  of  the  human  environment.7  Unlike  the  oresent 
Regulatory  Flexibility  Act,  the  National  Environmental  Policy  Act  (NEPA)  does  not 
preclude  judicial  review  of  the  agency's  failure  to  prepare  an  EIS  or  of  the  adequacy  of 
the  EISs  that  the  agency  agrees  to  prepare.  Consequently,  NEPA's  EIS  requirement 
was  one  of  the  most  heavily  litigated  provisions  of  federal  law  during  the  1970s.  The 
"threshold"  litigation  over  whether  an  EIS  should  be  prepared  produced  a  substantial 
body  of  law  that  the  Council  on  Environmental  Quahty  codified  in  regulations  in  the 
late  1970s.  It  is  fair  to  say  that  the  "adequacy"  litigation,  on  the  other  hand,  produced 
very  little  guidance  to  the  agencies  or  the  lower  courts.  Persons  challenging  the 
adequacy  of  agency-prepared  EISs  rarely  prevailed  on  the  merits,  but  they  were  often 
successful  in  slowing  projects  down  considerably.8 

I  would  predict  that  if  section  611  of  the  Regulatory  Flexibility  Act  is  repealed, 
virtually  every  challenge  to  an  agency  rule  will  contain  a  claim  based  on  an  alleged 
violation  of  the  Regulatory  Flexibility  Act.  In  cases  where  the  agency  concludes  that  no 
RFA  is  required,  the  petitioner  will  challenge  that  conclusion  and  demand  a  remand  for 
the  preparation  of  a  full-fledged  RFA.  Agencies  will  respond,  as  they  did  in  the  EIS 
context,  by  making  formal  "findings  of  no  significant  impact  on  small  entities"  and  by 
preparing  "records  of  decision"  to  support  those  findings  for  almost  every  rule  that  they 
promulgate.  When  the  agency  does  prepare  an  RFA,  the  petitioners  will  challenge  the 
adequacy  of  the  RFA  on  every  conceivable  ground  that  creative  lawyers  can  conjure. 
The  effect  of  all  of  this  litigation  and  maneuvering  in  anticipation  of  litigation  will  be  to 
slow  agency  rulemaking  to  a  standstill. 

Empowering  the  courts  to  review  agency  failures  to  prepare  adequate  RFAs  will 


6  See  Small  Refiners  Lead  Phase-Down  Task  Force  v.  EPA,  705  F.2d  506  (D.C. 
Cir.  1983). 

7  42  U.S.C.  §  4332(c). 

8  See  generally  J.  Bonine  and  T.  McGarity,  The  Law  of  Environmental  Protection 
ch.  I.e.  (1992). 
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burden  the  courts  with  issues  that  are  tangential  to  the  substantive  questions  of 
statutory  interpretation  and  record  support  that  should  be  the  subject  of  judicial 
challenges  to  agency  rulemaking.  It  is  not  necessary  to  vest  this  additional  power  in  the 
courts  if  Congress  intends  only  to  ensure  that  agencies  carefully  consider  the  impact  of 
their  rules  on  small  business.  Agencies  have  an  obligation  to  consider  the  impact  of 
their  rules  on  affected  persons,  including  small  businesses,  quite  apart  from  the 
Regulatory  Flexibihty  Act.  Judicial  review  is  available  to  ensure  that  agency  rules  are 
not  "arbitrary  and  capricious."9  According  to  the  Supreme  Court,  a  rule  is  "arbitrary 
and  capricious"  if: 

the  agency  has  relied  on  factors  which  Congress  has  not  intended  it  to  consider, 
entirely  failed  to  consider  an  important  aspect  of  the  problem,  offered  an 
explanation  for  its  decision  that  runs  counter  to  the  evidence  before  the  agency, 
or  is  so  implausible  that  it  could  not  be  ascribed  to  a  difference  in  view  or  the 
product  of  agency  expertise.  10 

This  broad  test  certainly  includes  an  inquiry  into  whether  the  agency  adequately 
considered  the  impact  of  the  proposed  rule  on  small  entities,  and  the  RFA  is  very  much 
a  part  of  the  record  upon  which  the  agency  must  base  its  rule. 

At  least  one  court  has  held  that  "in  an  appropriate  case"  an  inadequate  RFA 
could  constitute  grounds  for  remanding  a  rule  to  an  agency  if  the  defect  was  critical  to 
the  reviewing  court's  analysis  of  the  reasonableness  of  the  underlying  rule.H  Another 
court  provided  an  example  of  an  instance  in  which  an  inadequate  regulatory  analysis 
document  could  undermine  a  rule: 

For  example,  if  a  defective  regulatory  flexibility  analysis  caused  an  agency  to 
underestimate  the  harm  inflicted  upon  small  business  to  such  a  degree  that, 
when  adjustment  is  made  for  the  error,  that  harm  clearly  outweighs  the  claimed 
benefits  of  the  rule,  then  the  rule  must  be  set  aside.  12 

In  sum,  the  Regulatory  Flexibility  Analysis  performs  a  very  useful  function  in 
substantive  judicial  review  of  informal  rulemaking  in  the  absence  of  independent 
judicial  review  of  the  threshold  and  adequacy  issues. 

The  Regulatory  Flexibility  Analysis  should  perform  two  primary  functions  -  (1) 
it  should  aid  upper  level  agency  decisionmakers  in  making  difficult  decisions;  and  (2)  it 
should  inform  Congress  and  the  public  of  the  goals  that  the  agency  is  seeking  to 
advance,  the  prominent  alternatives  for  achieving  those  goals,  the  assumptions  and 
inferences  underlying  the  agency's  reasoning  process,  and  the  data  and  iiiformation 
available  on  the  relevant  issues.  Candor  is  absolutely  critical  to  these  functions.  Yet 
fear  of  reversal  in  reviewing  courts  would  induce  agencies  to  gloss  over  uncertainties 
and  to  paint  a  prettier  picture  of  the  selected  alternative  than  the  facts  may  warrant. 


5  U.S.C.  §  706(2)(a). 


10  Motor  Vehicle  Manufacturers  Ass'n  v.  State  Farm  Mutual  Auto  Ins.  Co.,  463  U.S.  29, 42 
(1983). 

11  Small  Refiners  Lead  Phase-Down  Task  Force  v.  EPA,  705  F.2d  506,  538-39 
(D.C.  Cir.  1983).  See  also,  Thompson  v.  Clark,  741  F.2d  401, 405  (D.C.  Cir.  1984). 

12  Thompson  v.  Clark,  741  F.2d  401,  405  (D.C.  Cir.  1984). 
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Agencies  know  that  intelligent  lawyers  can  seize  upon  any  absence  of  critical  data  and 
any  apparent  gap  in  the  agency's  reasoning  process  to  "trash"  RFAs  during  judicial 
review.  Agency  analysts  would  therefore  feel  pressure  to  state  conclusions  with  more 
confidence  than  was  warranted,  to  base  predictions  on  single  models  that  lead  to 
predetermined  results,  and  to  stress  agency  "expertise"  at  all  critical  junctures.  In  short, 
Regulatory  Flexibility  Analyses  would  become  advocacy  documents. 

This  would  be  an  unfortunate  development  for  several  reasons.  First,  it  would 
cause  agency  the  agency  staffers  to  depart  from  their  traditional  roles  as  professional 
assessors  and  analyzers  of  information.  Second,  less  information  about  the  true  basis 
for  agency  decisions  would  reach  the  public.  Third,  the  quality  of  judicial  review  would 
suffer,  because  the  reviewing  judges  could  not  possibly  ferret  out  all  attempts  by  agency 
experts  to  "fudge"  analyses  erf  technical  issues  of  enormous  complexity. 

Small  business  proponents  should  be  aware  of  the  fact  that  judicial  review  is  a 
two-edged  sword.  It  can  be  used  by  a  small  business  advocate  to  ensure  that  an  agency 
thoroughly  considers  the  impact  of  the  proposed  rule  on  small  companies.  But  it  can 
also  be  used  by  large  companies  or  advocates  of  more  stringent  regulation  to  slow  down 
or  derail  agency  attempts  to  provide  the  very  regulatory  flexibility  that  the  statute  is 
intended  to  provide. 

The  rulemaking  process  has  in  recent  years  become  so  ossified  with  procedural, 
analytical  and  substantive  review  requirements  that  it  is  in  danger  of  becoming 
extinct.  13  Agencies  are  increasingly  seeking  alternative  vehicles  for  imposing  legal 
requirements  on  regulatees,  and  these  efforts  have  sometimes  reduced  the  visibility  of 
the  bureaucratic  process  of  creating  legally  binding  norms.  Small  business  will  not 
benefit  from  agency  attempts  to  write  rules  in  individual  adjudications  or  in  guidance 
documents  and  technical  manuals. 

If  the  motivation  for  H.R.  830  is  to  slow  the  federal  regulatory  agencies  down  so 
that  they  will  promulgate  fewer  rules,  the  strategy  may  misfire.  The  rulemaking  process 
may  just  become  less  open  and  accountable.  Even  assuming  that  fewer  rules  would 
result,  however,  I  believe  that  the  effort  is  misdirected.  If  Congress  wants  the  federal 
agencies  to  promulgate  fewer  or  less  burdensome  rules,  it  should  accomplish  that  result 
through  amendments  to  the  substantive  statutes  that  the  agencies  must  implement. 
Congress  should  not  attempt  to  accomplish  "regulatory  relief  for  small  businesses 
through  the  back  door  by  adding  still  another  level  of  review  to  an  already  exceedingly 
cumbersome  process. 


13        See  McGarity,  Some  Thoughts  on  "Deossifying"  the  Rulemaking  Process,  41 
Duke  L.  J.  1385(1992). 
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Mr.  Bryant.  Mr.  Morrison. 

STATEMENT  OF  JAMES  W.  MORRISON,  DIRECTOR  OF  GOVERN- 
MENT RELATIONS,  NATIONAL  ASSOCIATION  FOR  THE  SELF- 
EMPLOYED 

Mr,  Morrison.  Mr.  Chairman,  members  of  the  committee.  Thank 
you  for  inviting  me  to  appear  here  today.  My  name  is  James  Morri- 
son and  I  am  the  director  of  government  relations  for  the  National 
Association  for  the  Self-Employed,  an  association  of  some  320,000 
self-employed  Americans.  I  also  appear  here  on  behalf  of  the  Regu- 
latory Flexibility  Act  Coalition,  a  broad  coalition  of  small  business 
and  small  governmental  associations  whose  participants  are  listed 
at  the  end  of  my  testimony.  All  together,  the  coalition  represents 
more  than  5  million  small  businesses  and  more  than  13,000  small 
governments. 

We  commend  the  subcommittee  for  holding  this  hearing  on  H.R. 
830,  a  bill  by  Representative  Tom  Ewing  that  we  endorse,  which 
would  strengthen  the  Regulatory  Flexibility  Act.  This  hearing  is  a 
welcome  reminder  of  the  support  that  this  legislation  has  long  en- 
joyed. 

We  have  240  cosponsors  on  H.R.  830  now  and  the  Clinton  admin- 
istration has  lent  some  support  to  strengthening  the  RFA,  notably 
in  a  letter  that  the  President  sent  to  Representative  Ewing  and  in 
two  separate  recommendations  by  Vice  President  Gore's 
Reinventing  Government  Task  Force. 

The  Reg  Flex  Act,  as  you  perhaps  may  remember  from  its  his- 
tory, had  wide  support  at  the  time  it  went  through  in  the  1970s. 
I  worked  with  Senator  John  Culver  of  Iowa  and  for  Senator  Gay- 
lord  Nelson  of  Wisconsin,  who  were  the  principal  sponsors  in  the 
Senate. 

Over  here  in  this  committee  its  chief  champion  was  Representa- 
tive Bob  Kastenmeier  of  Wisconsin.  It  enjoyed  wide  bipartisan  sup- 
port and  went  through  both  Chambers  with  very  large  majorities. 

I  would  like  to  address  a  couple  of  things  that  were  said  about 
the  Regulatory  Flexibility  Act,  and  with  the  committee's  permis- 
sion, I  would  just  ask  that  my  statement  be  inserted  in  the  record 
and  make  a  few  summary  remarks. 

Mr.  Bryant.  Let  me  insert  right  here  that  the  testimony  submit- 
ted in  writing  by  all  witnesses  will  be  made  part  of  the  record. 

Mr.  Morrison.  It  has  been  questioned  and  I  know  it  was  Con- 
gressman Gekas's  question  a  moment  ago,  about  whether  the  RFA 
overrides  any  of  the  underlying  agency  substantive  legal  mandates. 
The  RFA  does  not  override  an  agency's  substantive  legal  respon- 
sibilities in  any  way  or  tell  an  agency  what  its  rules  should  say. 

Section  606  of  the  RFA  explicitly  states  that  the  RFA's  analysis 
requirements  do  not  alter  in  any  manner — I  am  quoting  now — "do 
not  alter  in  any  manner  standards  otherwise  applicable  by  law  to 
any  agency  action."  The  RFA  is  a  procedural  statue,  nothing  more, 
nothing  less. 

Unfortunately,  agencies  frequently  ignore  these  procedures.  One 
has  only  to  pick  up  any  copy  of  the  Federal  Register  to  find  pro- 
posed or  final  rules  which  omit  all  mention  of  the  RFA;  rules  which 
merely  assert,  without  evidence,  a  lack  of  impact  on  small  entities; 
agency  claims  of  broad  exemptions  from  the  RFA;  and  rules  which 
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acknowledge  an  impact  on  small  entities,  but  make  no  attempt  to 
lessen  that  impact  or  explain  why  doing  so  would  not  be  feasible. 

I  will  mention  briefly  two  very  specific  consequences  of  this.  The 
first  is  called  the  section  89  dispute.  The  IRS  in  implementing  sec- 
tion 89  of  the  Internal  Revenue  Code  a  few  years  ago,  decided  that 
it  would  impose  very  severe  reporting  and  compliance  requirements 
on  small  business.  A  number  of  Members  of  Congress  and  a  num- 
ber of  others  suggested  that  those  could  be  reduced. 

IRS  refused  to  do  so,  claiming  a  broad  exemption  from  the  RFA. 
Congress  was  forced  to  intervene.  The  issue  resulted  in  a  bitter 
battle  involving  six  congressional  committees,  thousands  of  con- 
stituent visits,  and  millions  of  pieces  of  mail. 

In  the  end,  section  89  was  repealed  altogether.  It  is  not  too  much 
to  say  that  if  the  IRS  had  conscientiously  applied  the  RFA,  the  en- 
tire episode  could  have  been  avoided. 

The  review  of  existing  regulations  under  610  of  the  RFA  that  re- 
quires agencies  to  review  their  existing  rules  and  delete  or  simplify 
those  which  impose  unnecessary  burdens  on  small  entities.  The 
legal  deadline  for  this  occurred  January  1,  1991,  nearly  3  years 
ago. 

To  date,  not  one  single  agency  has  complied  with  this  legal  re- 
quirement. Not  one.  Not  even  the  SBA.  Most  agencies  have  not  put 
a  single  regulation  through  this  review. 

Forcing  agencies  to  comply  in  these  situations  by  threatening  to 
sue  or  actually  doing  so  is  not  currently  possible  under  the  RFA. 
Perhaps  there  is  another  way  besides  judicial  review  to  perma- 
nently and  effectively  deter  agency  noncompliance — if  so,  the  coali- 
tion would  be  happy  to  consider  it.  But  so  far,  we  have  not  heard 
of  such  a  permanent  and  effective  deterrent.  It  is  surely  striking 
that  virtually  every  other  law-governing  agency  administrative  pro- 
cedures deters  noncompliance  through  the  threat  of  judicial  review. 

Would  permitting  judicial  review  tie  up  the  courts  in  new  litiga- 
tion? I  think  Ms.  Freedman  mentioned  in  her  testimony  25  States 
have  regulatory  flexibility  statutes.  Twenty-four  permit  judicial  re- 
view. There  have  been  a  grand  total  of  10  RFA  suits  in  those  24 
States  in  the  last  10  years.  Six  in  one  State.  None  in  18  States. 

I  might  also  note  that  the  same  concerns  were  raised  with  the 
Equal  Access  of  Justice  Act  in  1980,  which  permitted  awarding  of 
attorneys'  fees.  If  you  would  like,  in  my  testimony  you  can  see  the 
statistics  on  that.  There  were  a  total  of  about  270,  280  claims 
which  paid  out  over  hundreds  of  thousands  of  lawsuits  last  year. 
Judicial  review  is  not  going  to  cause  the  concerns  people  expect. 

Finally,  I  would  call  the  committee's  attention  to  the  limitations 
on  standing  to  sue  under  the  Lujan  v.  Defenders  of  Wildlife  Su- 
preme Court  decision  in  1992.  We  are  not  going  to  have  big  busi- 
nesses misusing  this  Act.  Big  businesses  will  not  have  standing  to 
sue  under  this  statute. 

That  concludes  my  prepared  remarks. 

I  would  be  happy  to  accept  any  questions. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Morrison  follows:] 
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Mr.  Chairman,  members  of  the  Committee,  thank  you  for  inviting  me  to  appear  here 
today.  My  name  is  James  Morrison,  and  I  am  the  Director  of  Government  Relations  for  the 
National  Association  for  the  Self-Bnployed,  an  association  of  some  320,000  self-employed 
Americans.  I  also  appear  here  on  behalf  of  the  Regulatory  Flexibility  Act  Coalition,  a  broad 
coalition  of  small  business  and  small  governmental  associations  whose  participants  are  listed 
at  the  end  of  my  testimony.  Altogether,  the  Coalition  represents  more  than  5  million  small 
businesses  and  over  13,000  small  local  governments. 

We  commend  the  Subcommittee  for  holding  this  hearing  on  H.R.  830,  a  bill  by  'Rep. 
Tom  Ewing  and  others  which  would  strengthen  the  Regulatory  Flexibility  Act  in  a  number  of 
ways.  It  is  gratifying  to  the  Coalition  that  H.R.  830  now  enjoys  the  support  of  more  than  240 
members  of  the  House.  We  are  also  pleased  to  see  that  the  Clinton  Administration  has  lent 
its  support  to  strengthening  the  RFA,  notably  in  a  letter  of  support  the  President  sent  to  Rq). 
Ewing  and  in  two  separate  recommendations  by  Vice  President  Gore's  Reinventing 
Government  Task  Force. 

This  support  is  a  welcome  reminder  of  the  backing  the  Regulatory  Flexibility  Act  has 
long  enjoyed.  Introduced  in  the  Senate  in  1977  by  Senators  John  Culver  (D-IA)  and  Gaylord 
Nelson  (D-WI),  the  RFA  was  unanimously  reported  and  passed  by  the  Senate  late  in  1978. 
In  1979,  the  bill  was  introouced  and  championed  in  this  Committee  by  Rep.  Bob 
Kastenmeier  (D-WI).  It  enjoyed  wide  bipartisan  backing  in  both  chambers.  It  was  a  top 
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recommendation  of  President  Carter's  White  House  Conference  on  Small  Business  in 
January,  1980  and  was  passed  overwhelmingly  by  Congress  and  signed  into  law  by  President 
Carter  later  that  year. 

The  Regulatory  Flexibility  Act  has  enjoyed  strong  support  because  it  is  a  responsible 
approach  to  a  very  real  problem.  Every  member  of  Congress  has  heard  the  vigorously- 
expressed  concerns  of  small  business  and  small  government  constituents  regarding  federal 
regulations  and  paperwork.  Federal  agencies  that  comply  with  the  RFA  properly  can  go  a 
long  way  toward  addressing  that  public  concern  ~  yet  can  do  so  without  compromising  their 
missions  or  their  legal  obligations.  For  members  of  Congress,  the  Act  can  provide  a  channel 
for  turning  constituent  complaints  about  "the  bureaucracy"  into  constructive  solutions. 

But  to  accomplish  this,  the  RFA  must  be  a  law  Congress  and  constituents  can  depend 
on.  Unfortunately,  that  has  become  less  true  over  time.  Change  is  needed. 


/.  How  the  Regulatory  Flexibility  Act  Is  Designed  To  Work 

The  Regulatory  Flexibility  Act  was  designed  to  address  a  striking,  but  until  1980, 
unmet  problem:  Rule  writers  normally  find  it  simpler  to  promulgate  "one-size-fits-all" 
regulations  than  to  analyze  whether  rules  should  apply  differently  to  different  parts  of  the 
populations  being  regulated.  Of  course,  regulating  everyone  in  exactly  the  same  way  is 
sometimes  the  right  thing  to  do.  Rules  of  general  applicability  are  sometimes  necessary  to 
protect  public  health  and  safety,  for  example.  But  because  regulators  find  such  uniform  rules 
more  administratively  convenient,  they  may  be  inappropriately  used.  In  many  instances  such 
inflexible  rules  can  violate  common  sense,  simple  fairness  and  economic  efficiency.  The 
Regulatory  Flexibility  Act  addresses  a  particularly  troubling  aspect  of  "one-size-fits  aU" 
rulemaking  ~  the  misapplication  of  uniform  rules  to  small  businesses,  small  non-profit 
organizations  and  smaller  jurisdictions  of  government.  The  RFA  tells  rule  writers  to  think 
about  the  effects  of  their  actions  on  these  "small  entities".  Whenever  possible  and  consistent 
with  their  underlying  legislative  mandates,  the  rulemakers  should  seek  alternatives  that  are 
less  burdensome  for  these  small  entities. 

The  most  obvious  reason  why  doing  this  is  sound  public  policy  is  that  these  "smaller 
entities"  may  not  be  the  sources  of  the  problems  the  agencies  are  trying  to  address  in  the  first 
place.  For  example,  using  RFA  analyses,  the  Environmental  Protection  Agency  has  been  able 
to  identify  small  businesses  which  do  not  create  health  or  environmental  problems,  and 
exempt  those  businesses  from  the  requirements  imposed  on  other,  larger  businesses  which  do 
create  health  and  environmental  problems.  Scores  of  EPA  regulations  have  been  structured  in 
this  way.  As  recently  as  last  week,  for  instance,  the  EPA  announced  reduced  storm  water 
reporting  requirements  for  certain  small  manufacturers  that  are  not  causing  health  and 
environment  problems.  The  RFA  was  a  factor  in  the  EPA's  decision. 

A  second  reason  why  agencies  should  weigh  their  regulatory  impacts  on  small  entities 
is  that  small  entities  typically  lack  the  resources  and  in-house  expertise  to  do  so  themselves. 
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Indeed,  small  entities  very  often  are  unaware  of  pending  regulations.  Even  when  small 
entities  do  comment  on  proposed  rules,  they  tend  to  do  so  without  help  from  the  kind  of 
attorneys,  accountants,  economists,  and  compliance  specialists  that  larger  entities  can  afford. 

The  key  economic  problem  is  the  disproportionate  costs  involved.  Rules  which  impose 
the  same  costs  on  everyone  wori;  a  special  hardship  on  small  entities  because  small  entities 
must  spread  those  costs  over  fewer  employees,  fewer  units  of  production,  fewer  taxpayers 
and  smaller  revenues.  Thus,  rules  imposing  identical  expenditures  on  large  and  small  entities 
tend  to  raise  costs  more  for  the  small.'   A  careful  study  of  this  problem  found  that,  on 
average,  small  businesses  pay  three  times  more  per  employee  than  big  businesses  to  comply 
with  the  same  regulations.^ 

The  RFA  also  helps  because  the  public  interest  is  enhanced  whenever  agencies  write 
sound  regulations  that  are  the  result  of  reasoned  analysis  and  an  open  process  of  public  notice 
and  comment.  Both  regulatory  reasoning  and  public  input  can  be  improved  by  using  the 
RFA.  This  improved  information,  in  turn,  can  help  agencies  use  their  limited  resources  more 
efficiently  by  designing  regulations  that  can  be  complied  with  and  that  devote  the  most 
attention  and  resources  to  the  most  serious  problems. 

To  help  achieve  its  purpose,  the  Act  empowers  the  Office  of  Advocacy  at  the  U.S. 
Small  Business  Administration  to  receive  proposed  and  final  regulations,  to  comment  on 
rules,  to  seek  enforcement  of  the  RFA  within  the  federal  government,  and  to  file  amicus 
curiae  briefs  in  judicial  proceedings  involving  rules  impacting  small  business. 


//.  What  The  Regulatory  Flexibility  Aa  Does  Not  Do 

It  is  important  to  note  what  the  RFA  does  not  do.  It  does  not  specify  what  rules  an 
agency  may  or  may  not  write.  It  does  not  override  an  agency's  substantive  legal 
responsibilities.  It  does  not  mandate  particular  outcomes  from  any  analysis.  Above  all,  it 
does  not  tell  an  agency  what  its  rules  should  say.  §  606  of  the  RFA  explicitly  states  that  the 
RFA's  analysis  requirements  "...  do  not  alter  in  any  manner  standards  otherwise  applicable 
by  law  to  any  agency  action."  As  with  the  rest  of  the  Administrative  Procedure  Act,  of 


'  Sec  testimony  of  the  Federal  Paperwork  Commission  and  of  Milton  Kafoglis,  The  Regulatory  Flexibility 
Aa  -  S.  1974,  Hearing  Before  the  Subcommittee  on  Administrative  Practice  and  Procedure,  Committee  on  the 
Judiciary,  U.S.  Senate,  Part  1,  October  7,  1977,  pp.  69-81  and  21-33,  respectively;    testimony  of  the  U.S. 
General  Accounting  Office,  The  Regulatory  Flexibility  Act  ...  etc.  Part  2,  August  23,  1978;  and  B.  Peter 
Pashigian,  "The  Effects  of  Regulation  on  Plant  Size  and  Factor  Shares",  Journal  of  Law  and  Economics,  (Vol. 
27.  No.  1)  April,  1984,  pp.  1-28. 

'  Todd  A.  Morrison,  Faucett  Associates,  Economies  of  Scale  in  Regulatory  Compliance:  Evidence  of  the 
Differential  Impaa  of  Regulations  by  Firm  Size,  Office  of  Advocacy,  U.S.  Small  Business  Administration,  1984, 
National  Technical  Information  Service  (C  PB85- 178861. 
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which  it  is  a  chapter,  the  RFA  specifies  procedures  which  must  be  followed  -  nothing  more, 
nothing  less. 


///.  The  Need  To  Revise  the  RFA 

Unlike  the  rest  of  the  Administrative  Procedure  Act,  and  indeed,  unlike  virtually 
every  other  statute  agencies  must  observe,  the  RFA  severely  restricts  judicial  review.  §611(b) 
states  that  the  regulatory  flexibility  analyses  prepared  under  the  Act  shall  not  be  subject  to 
judicial  review  ~  but  then  goes  on  to  say  that  these  analyses  do  constitute  part  of  the 
agency's  rulemaking  record,  which  a  court  may  examine.  This  murky  reasoning  has  led  to 
judicial  confusion  in  inteipreting  the  statute.^  This  in  turn  has  meant  that  the  many  agencies 
sincerely  attempting  to  comply  with  the  RFA  have  had  little  judicial  guidance  in  interpreting 
the  statute.  Worse,  it  has  led  to  an  apparent  belief  on  the  part  of  some  agencies  that 
compliance  with  the  RFA  is  entirely  voluntary. 

The  most  frequently  encountered  agency  violations  of  the  RFA  -  the  kind  one  finds 
in  any  copy  of  the  Federal  Register  -  are  these: 

o  proposed  or  final  rules  which  omit  all  mention  of  the  RFA; 

o  rules  which  assert  a  lack  of  impact  on  small  entities,  but  offer  no  reason  for  this 

assertion; 
o  agency  claims  of  broad  exemptions  from  the  RFA;  and 
0  niles  which  acknowledge  an  impact  on  small  entities,  without  any  accompanying 

efforts  to  lessen  that  impact  or  explain  why  doing  so  would  not  be  feasible. 

Other  testimony  presented  to  the  Committee  today  wUl  document  a  large  number 
sp)ecific  agency  compliance  problems,  ranging  from  unjustified  waivers  under  §605(b)  of  the 
Act  to  the  breathtaking  blanket  exemption  claimed  by  the  Internal  Revenue  Service.  Perhaps 
two  items  will  provide  some  context,  however. 

Item  1.  "Section  89".  In  1988,  the  Internal  Revenue  Service  proposed  new 
regulations  under  §89  of  the  Internal  Revenue  Code.  Theses  regulations  would  have  dealt 
with  tests  and  data  collection  required  of  businesses  to  prove  nondiscrimination  in  employee 
benefit  plans.  In  the  opinion  of  many  in  the  small  business  community,  as  well  as  SBA's 


'  In  Sargent  v.  Block,  D.C.D.C.  1983,  576  F.  Supp.  882,  the  court  permitted  judicial  review  of  an  agency's 
compliance  with  the  RFA.  In  Suue  of  Kansas  ex.  rel.  Todd  v.  United  States  (D.  Kan.  1992,  791  F.  Supp. 
1491),  the  court  barred  judicial  review  of  an  agency's  compliance  with  the  Act.  See  also  Thompson  v.  Clark, 
1984,  741  F.2d  401,  239  U.S.  App  D.C.  179  and  Lehigh  Valley  Fanners  v.  Block,  E.D.  Pa.  1986,  640  F. 
Supp.  1497,  affirmed  829  F.2d  409,  for  further,  and  still  differing,  interpretations  of  §  611(b).  In  this 
testimony,  the  RFA  is  treated  as  though  it  barred  judicial  review  entirely,  because  that  is  the  trend  of  recent 
decisions  —  though  it  is  by  no  means  clear  that  Congress  intended  to  do  so.  Thus,  H.R.  830  accurately  proposes 
to  'clarify'  procedures  for  judicial  review. 
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Office  of  Advocacy  and  a  number  of  members  of  Congress,  the  objectives  of  §89  could  have 
been  met  with  far  fewer  paperworic  and  compliance  burdens  on  small  business  than  the  IRS 
was  proposing.  However,  the  IRS  maintains  that  virtually  all  of  its  rules  are  "interpretative" 
and  therefore  completely  exempt  from  the  RFA.  So  substantive  comments  and 
recommendations  made  by  members  of  Congress,  the  small  business  community  and  the 
Office  of  Advocacy  to  the  IRS  for  reducing  the  small  business  burden  of  the  §89  regulations 
were  ignored.  Yet  a  judicial  challenge  under  the  RFA  was  not  possible.  The  IRS'  decision  to 
press  forward  with  the  regulations  as  proposed  led  to  the  rapid  emergence  of  a  national 
grassroots  movement  to  strike  down  §89.  Congress  was  forced  to  intervene,  and  the  issue 
mushroomed  into  a  bitter  election-year  battle  involving  six  Congressional  committees, 
thousands  of  constituent  visits  and  millions  of  pieces  of  mail.  In  the  end,  §89  was  repealed 
altogether.  It  is  not  too  much  to  say  that  if  the  IRS  has  conscientiously  applied  the  RFA,  or 
if  the  threat  of  judicial  review  of  the  RFA  had  been  available,  the  entire  episode  could  have 
been  avoided. 

Item  2.  The  Review  of  Existing  Regulations.  §610  of  the  RFA  requires  every 
agency  to  review  its  existing  rules  over  a  ten-year  period,  beginning  with  the  effective  date 
of  the  Act,  and  to  delete  or  simplify  those  rules  which  impose  unnecessary  burdens  on  small 
entities.  The  deadline  for  this  occurred  on  January  1,  1991  —  nearly  3  years  ago.  To  date, 
not  one  agency  has  fully  complied  with  this  legal  requirement.  Not  one.  Not  even  the  SBA. 
Most  agencies  have  not  put  a  single  regulation  through  this  ten-year  review. 


As  these  items,  and  the  other  evidence  before  the  Committee  should  suggest,  a  major 
problem  exists  with  RFA  compliance.  The  normal  mechanism  for  forcing  compliance  with  a 
law  is  the  threat,  or  reality,  of  a  lawsuit.  This  has  not  been  possible  with  the  RFA.  The 
existing  judicial  review  foimulation  in  the  Act,  §611  (b),  simply  has  not  worked.  The  courts 
are  confused  about  what  it  means,  individual  agencies  feel  free  to  excuse  themselves  from  the 
law  at  will,  and  every  single  agency  of  the  federal  government  has  ignored  a  major  provision 
of  the  statute  for  thirteen  years. 


IV.  Judicial  Review  of  the  RFA 

Judicial  review  of  the  RFA  is  not  an  end  in  itself,  but  rather  a  means  to  an  end  ~ 
strengthening  agency  compliance  with  the  law.  The  small  businesses  and  smaU  governments 
the  Coalition  represents  do  not  typically  have  the  resources  to  sue  federal  agencies;  they  are 
unlikely  to  do  so  except  in  extraordinary  cases.*  But  the  threat  of  judicial  review,  even  if 


'  Of  the  25  states  which  have  regulatoiy  flexibility  sUtutes  on  their  books,  at  least  24  -  including  the 
nation's  most  populous  states  —  permit  judicial  review  of  agency  actions  under  those  statutes.  Yet  very  few 
lawsuits  have  been  brought  under  any  of  these  statutes.  Tlie  largest  number  of  suits  —  6  in  10  years  —  have  been 
filed  in  Florida.  In  at  least  18  states  there  have  been  no  cases  tried  at  all. 
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remote,  could  vastly  improve  the  seriousness  with  which  the  RFA  is  treated  by  the  agencies 
and  therefore  the  effectiveness  of  the  law  in  solving  the  national  problem  to  which  it  is 
addressed.  Perhaps  there  is  another  way,  besides  judicial  review,  to  permanently  and 
effectively  deter  agency  non-compliance.  If  so,  the  Coalition  would  be  happy  to  consider  it. 
But  so  far  we  have  not  heard  of  such  an  alternative.  And  it  is  surely  striking  that  virtually 
every  other  law  governing  agency  administrative  procedures  deters  non-compliance  through 
the  threat  of  judicial  review. 

Having  stated  this,  it  is  important  to  note  that  unlimited  judicial  review  is  not  the 
Coalition's  goal.  We  do  not  seek  interlocutory  review,  as  was  granted  in  agency  rulemakings 
under  the  National  Environmental  Policy  Act  (NEPA).  We  are  more  than  willing  to  work 
with  Congress  in  shaping  careful  legislative  language  on  judicial  review,  to  prevent  the  RFA 
from  being  abused.  But  any  proposal  for  revision  of  the  RFA  which  leaves  intact  the  current 
gridlock  on  judicial  review  will  not  be  acceptable  to  the  Coalition.  Congress  must  not 
condone  continued  agency  flaunting  of  this  Act. 

It  is  possible  that  an  initial  flurry  of  lawsuits  could  be  filed  under  the  RFA  after 
judicial  review  is  permitted.  If  so,  it  would  likely  be  a  short-lived  phenomena.  Once  the 
courts  render  their  first  round  of  decisions  regarding  acceptable  and  unacceptable  agency 
conduct,  and  once  those  boundaries  are  well  understood  by  the  administrative  law  bar,  such 
cases  would  probably  diminish  sharply.  Both  agency  general  counsels  and  plaintiffs  attorneys 
would  understand  how  much  discretion  the  courts  would  be  willing  to  allow  the  agencies. 
And  both  could  be  expected  to  respect  those  boundaries.  There  are,  of  course,  sanctions 
which  the  courts  employ  against  the  filing  of  frivolous  lawsuits. 

It  is  worth  noting  that  even  greater  fears  about  excessive  litigation  were  expressed 
when  another  small  business-related  law,  the  Equal  Access  to  Justice  Act  (5  USC  504)  was 
passed  at  about  the  same  time  the  RFA  was.  Since  the  EAJA  simplified  the  award  of 
attorney's  fees,  it  was  feared  that  "the  courts  would  be  clogged"  with  "a  flood  of  lawsuits". 
Indeed,  the  Office  of  Management  and  Budget  initially  estimated  that  the  mere  existence  of 
the  EAJA  would  trigger  "thousands"  of  suits  costing  the  federal  government  more  than  $100 
million  a  year  a  year  in  attorneys  fees.  In  1991,  the  last  year  for  which  complete  figures  are 
available,  federal  agencies  had  an  adjudication  caseload  of  394,000  cases^.  From  this 
universe,  exactly  48  EAJA  <^lications  were  granted,  at  a  total  cost  of  $433,600.*  Of 


'  John  H.  Frye,  Survey  of  Non-AU  Hearing  Programs  in  the  Federal  Government,  Administrative 
Conference  of  the  United  States,  August,  1991,  Appendix  B.  This  survey  includes  some  cases,  such  as  certain 
immigration  cases,  that  would  not  be  eligible  for  EAJA  awards,  but  excludes  cases  heard  before  Administrative 
Law  Judges,  many  of  which  would  be  eligible  for  such  awards.  Apparently  no  count  exists  of  the  AU  caseload. 

'  Report  of  the  Chairman  of  the  Administrative  Coirference  of  the  United  States  on  Agency  Activities  Under 
the  Equal  Access  to  Justice  Act,  October  1,  1991  -  September  30,  1992,  Appendix  2.  Less  than  $36,000  was 
awarded  in  the  first  year  during  which  awards  were  made,  1983  (same  source). 
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about  130,000  federal  civil  cases  tried  under  relevant  statutes  that  year.^EAJA 
applications  were  granted  in  253  cases,  at  a  total  cost  of  $1,233,500,'  or  about  $4875  per 
case.  The  reasons  the  EAJA  has  not  "clogged  the  courts"  are  the  same  reasons  that  the  RFA 
would  not:  small  businesses  and  governments  simply  do  not  have  the  time  and  resources  to 
sue  federal  agencies  over  anything  less  than  egregious  violations,  attorneys  want  to  avoid 
risking  the  reprimands  or  fines  resulting  from  filing  trivial  federal  lawsuits,  and  the  federal 
courts  themselves  are  not  willing  to  waste  their  own  time  on  inconsequential  matters. 

Another  potential  check  on  judicial  review  which  the  Committee  might  wish  to 
explore  is  authorizing  the  Office  of  Advocacy  to  assist  other  agencies  in  drafting  their 
procedures  for  RFA  compliance.  (This  could  be  similar  to  the  role  EPA  performs  now  in 
assisting  other  agencies  as  they  draft  their  environmental  compliance  procedures.)  An  agency 
which  then  followed  Advocacy-approved  RFA  procedures  could  use  Advocacy's  approval  as 
a  defense  in  court. 

If,  with  all  these  checks  against  unnecessary  lawsuits,  a  large  number  of  cases  still  are 
brought  under  the  RFA,  then  a  fair-minded  response  would  have  to  be  that  the  agency  non- 
compliance problem  proved  to  be  far  more  extensive,  serious  and  economically  damaging 
than  even  the  sharpest  critics  had  contended  -  which  is  a  further  reason  to  permit  judicial 
review. 


V.  Indirect  Effects  of  Rules 

Another  crucial  improvement  that  is  necessary  to  make  the  RFA  function  properly,  in 
the  Coalition's  view,  is  getting  agencies  to  assess  indirect  as  well  as  the  direct  consequences 
of  rules.  It  is  not  simply  the  effect  of  individual  rules  in  isolation  which  burden  small 
entities,  but  the  cumulative  effect  of  all  rules.  Agencies  need  to  be  far  more  sensitive  to  the 
reporting  and  compliance  requirements  already  imposed  on  small  entities  as  they  consider 
new  requirements.  Agencies  also  need  to  understand  that  a  rule  which  threatens  the  viability 
of  a  small  business'  suppliers  or  customers,  or  a  small  government's  tax  base,  also  threatens 
that  small  business  or  small  government.  To  be  more  aware  of  these  indirect  effects, 
agencies  should  develop  their  own  in-house  pictures  of  the  populations  they  regulate  and 
should  work  closely  with  the  Office  of  Advocacy,  to  make  use  of  its  data  bases.  H.R.  830 
also  addresses  this  problem. 


'  Suuistical  Abstraa  of  the  UnUed  Slates.  1992,  Tables  316-319,  pp.  193-4. 

'  Annual  Report  of  the  Direaor  of  the  Administrative  Office  of  the  United  States  Courts,  1992,  p.  119.  It 
should  be  noted  that  most  of  these  awards  were  paid  out  to  parties  other  than  small  businesses  and  small 
governments. 


79 


VI.  Advance  Notification  of  Rulemakings 

The  requirement,  under  §602  of  the  RFA,  for  agencies  to  provide  Advocacy  with 
regulatory  agendas,  so  as  to  allow  Advocacy  to  anticipate  rulemakings,  has  not  worked 
properly.  The  agendas  have  not  been  produced  in  a  timely  maimer,  and  the  descriptions  of 
planned  rulemakings  often  have  been  vague  or  inaccurate.  This  problem  is  not  entirely  the 
fault  of  the  agencies.  Six-month  advance  agendas  by  their  nature  are  often  tentative. 
Priorities  change,  legislation  changes,  sudden  needs  arise.  One  approach  to  remedying  this 
problem  --  that  taken  by  H.R.  830  ~  is  to  require  agencies  to  provide  Advocacy  with 
advanced  notification  of  specific  rulemakings.  This  problem,  too,  deserves  Congress  attention 
if  the  RFA  is  to  be  fully  effective. . 


VII.   Amicus  Rights  of  the  Office  of  Advocacy 

The  filing  of  amicus  curiae  briefs  by  the  Office  of  Advocacy  in  selected  legal  cases  is 
necessary,  not  only  to  give  "moral"  assistance  to  beleaguered  individual  small  businesses,  but 
to  alert  the  courts  to  cases  where  key  questions  of  principle  are  at  issue.  That  is  why 
Congress  took  the  extraordinary  step,  in  §612(c)  of  the  Act,  of  directing  the  Courts  to  accept 
such  an  intervention  by  the  Office  of  Advocacy.  Yet  no  such  amicus  brief  has  ever  been  filed 
by  the  Office  of  Advocacy.  H.R.  830  seeks  to  remedy  this  by  reasserting  Congress'  intent  in 
this  matter.  Whether  through  this  "sense  of  the  Congress"  approach  or  some  other,  it  is 
imperative  that  Advocacy  understand  and  carry  out  its  full  responsibilities  under  the  RFA. 


Once  again,  the  Coalition  extends  its  sincere  thanks  to  the  Committee  for  taking  up 
this  important  subject  and  this  vital  law.  More  important,  your  thousands  of  small  business 
and  small  government  constituents  thank  you. 

That  concludes  my  testimony.  I  would  be  happy  to  accept  any  questions  at  this  time. 
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Mr.  Bryant.  Finally  on  this  panel,  Mr.  Vladeck. 
Have  I  pronounced  your  name  correctly? 

STATEMENT  OF  DAVID  C.  VLADECK,  DIRECTOR,  PUBLIC 
CITIZEN  LITIGATION  GROUP 

Mr.  Vladeck.  Yes,  sir. 

I  submitted  a  detailed  statement.  I  would  like  to  just  summarize 
what  I  think  are  the  key  points. 

I  don't  think  there  is  disagreement  within  people  who  study  reg- 
ulation that  the  Regulatory  Flexibility  Act  does  not  perform  the 
way  people  had  hoped.  But  the  problem  is  not,  as  some  have  sug- 
gested, that  agencies  are  hostile  to  their  responsibility  under  Reg 
Flex  statute.  I  think  that  what  you  need  to  do  is  to  explore  the  real 
friction  in  the  joint  here,  and  that  is  that  agencies,  because  of  re- 
source constraints  and  because  of  the  limited  ways  in  which  agen- 
cies interact  with  the  regulated  community,  are  not  fully  apprised 
of  the  needs  of  small  business,  the  same  way  they  are  not  apprised 
of  the  needs  of  other  constituencies. 

The  problem  is  not  that  agencies  are  deliberately  indifferent  to 
their  responsibilities  under  Reg  Flex.  Rather,  the  difficulty  is  that 
they  have  not  developed  ways  to  obtain  information  that  they  need 
in  order  to  fairly  assess  what  small  business  needs  or  to  structure 
a  dialogue  with  small  business.  Most  of  the  stories  that  you  have 
heard  this  morning,  stories  of  frustration  about  small  businesses 
feeling  isolated  and  out  of  touch  with  regulatory  agencies,  are  ex- 
amples, in  my  view,  of  the  fact  that  there  really  is  not  a  meaning- 
ful dialogue  between  the  regulators  and  the  people  who  they  regu- 
late. And  I  think  that  is  a  problem. 

It  is  a  problem  that  exists  well  beyond  the  small  business  com- 
munity, and  I  think  that  it  may  be  a  subject  that  this  subcommit- 
tee ought  to  explore.  But  the  problem  is  not  solved  by  the  solutions 
that  are  proposed  in  H.R.  830. 

I  would  like  to  address  just  two  of  those  solutions  because  I  think 
they  are  both  illusory.  I  think  they  will  only  increase  the  alienation 
that  small  businesses  feel  and  I  think  they  will  only  further  en- 
crust a  regulatory  process  that  is  so  ossified  as  to  be  in  jeopardy 
of  having  its  vitality  drained. 

Let  me  start  first  with  the  judicial  review  issue.  To  me,  it  seems 
to  me  this  is  a  tempest  in  a  teapot.  To  say  that  there  is  no  judicial 
review  under  Reg  Flex  is  wrong.  It  is  true  that  section  611  pre- 
cludes review  of  the  adequacy  of  a  Reg  Flex  analysis,  standing 
alone.  But  that  is  true  of  all  regulatory  analysis  that  the  govern- 
ment prepares. 

I  don't  agree  that  the  analogy  to  EIS  is  correct.  But  even  were 
the  committee  to  accept  that  proposition,  everyone  who  follows  liti- 
gation in  this  area  knows  that  the  ability  to  go  to  court  and  get 
substantive  review  of  an  EIS  is  a  ticket  to  lose  the  case.  The  courts 
have  rarely,  if  ever,  held  an  EIS  inadequate. 

Unless  it  is  in  the  context  of  some  larger  proceeding,  the  court 
is  almost  never  willing  to  strike  down  what  the  agency  did.  The 
problem  here  is  not  judicial  review.  The  courts  have  struck  down 
agency  action  where  the  agency  has  failed  to  take  into  account  the 
needs  of  small  business,  and  I  cite  in  my  testimony  cases  in  which 
that  has  happened,  and  indeed  if  you  go  back  and  look  at  the  legis- 
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lative  history  of  the  original  statute,  Congress  plainly  intended 
courts  to  play  that  role. 

But  the  way  judicial  review  is  proposed  in  H.R.  830,  it  gives 
small  businesses  the  right  to  judicial  review  of  the  regulatory  flexi- 
bility analysis  standing  alone,  which,  in  my  view,  is  a  meaningless 
right. 

The  other  point  which  has  to  be  made  is  judicial  review  is  incred- 
ibly expensive.  The  whole  purpose  of  the  Regulatory  Flexibility  Act 
is  to  encourage  participation  by  small  businesses  who  lack  the 
means  to  carefully  monitor  day-to-day  what  agencies  are  doing.  It 
is  entirely  unreasonable  to  think  that  granting  them  a  right  to  go 
pay  a  lawyer  a  lot  of  money  to  go  to  court  to  challenge  a  Reg  Flex 
analysis,  which  then  Professor  McGarity  would  point  out  is  going 
to  be  fixed  up,  isn't  going  to  do  anything  to  really  cure  the  fun- 
damental problem  here. 

I  also  want  to  touch  on  the  notion  that  the  committee  ought  to 
authorize  SBA  to  file  amicus  briefs.  I  would  urge  you  to  consult 
with  the  Justice  Department  about  this  because  I  think  it  is  a  bad 
idea  as  a  matter  of  policy  for  Congress  to  tell  two  agencies  within 
the  executive  branch  that  they  ought  to  go  fight  it  out  in  court. 
Even  apart  from  what  I  think  are  some  serious  constitutional  prob- 
lems, Congress  ought  to  give  the  President  the  latitude  to  resolve 
intramural  disputes  within  the  executive  branch  through  0MB  or 
whatever  processes  he  wants  to  employ.  Congress  ought  to  em- 
power an  executive  branch  agency  to  challenge  the  action  of  an- 
other executive  branch  agency  in  court  only  in  the  rarest  of  cir- 
cumstances. And  I  don't  believe  that  a  case  has  been  made  here  for 
such  an  extraordinary  authorization. 

Let  me  say  one  last  point  and  then  I  will  5deld.  If  you  really  want 
to  empower  small  businesses  to  go  to  court,  strengthen  the  Equal 
Access  to  Justice  Act.  It  is  only  if  you  give  small  business  the 
wherewithal  to  go  to  court  that  any  of  these  judicial  review  provi- 
sions are  going  to  have  any  meaning. 

Thank  you. 

[The  prepared  statement  of  Mr.  Vladeck  follows:] 
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STATEMENT  OF  DAVID  C.  VLADECK,  ESQ. 

PUBLIC  CITIZEN  LITIGATION  GROUP 

BEFORE  THE  HOUSE  COMMITTEE  ON  THE  JUDICIARY 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW  AND  GOVERNMENTAL  RELATIONS 

ON  H.R.  830,  THE  REGULATORY  FLEXIBILITY  ACT 

AMENDMENTS  OF  1993 

November  18,  1993 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the 
opportunity  to  testify  this  morning  on  the  Regulatory  Flexibility 
Amendments  Act  of  1993.  These  amendments  are  designed  to 
strengthen  the  Regulatory  Flexibility  Act  by  subjecting  agency 
decisions  under  the  Act  to  judicial  review  and  giving  the  Small 
Business  Administration  a  greater  role  in  asserting  the  interests 
of  small  businesses  during  the  course  of  agency  rulemaking. 

I  am  a  lawyer  with  Public  Citizen  Litigation  Group,  the  legal 
arm  of  Public  Citizen,  Inc. ,  a  nationwide  advocacy  organization 
with  over  160,000  members  that  has  long  been  an  active  participant 
in  the  development  of  regulations  before  federal  agencies.  I  am 
also  a  public  member  of  the  Administrative  Conference  of  the  United 
States. 

Public  Citizen  has  serious  reservations  about  the  wisdom  of 
the  proposals  embodied  in  the  Regulatory  Flexibility  Amendments  Act 
of  1993.  As  we  read  the  proposed  amendments,  they  seek  to 
accomplish  four  goals: 

*  repeal  the  current  preclusion  of  judicial  review  set 
forth  in  5  U.S.C,  §  611; 

*  require  agencies  to  consider  the  "indirect  effects  of 
the  rule"  as  well  as  its  direct  effects  in  determining 
whether  a  regulatory  flexibility  analysis  is  needed; 

*  enlarge  the  role  accorded  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business  Administration  ("SBA")  by 
giving  him  or  her  the  opportunity  to  comment  on  proposed 
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rules  prior  to  their  publication  in  the  Federal  Register; 
and 

*  authorize  the  Chief  Counsel  for  Advocacy  to  appear  as 
an  amicus  curiae  in  any  action  pending  in  court  for  the 
purpose  of  reviewing  a  rule. 

As  I  mentioned,  we  have  reservations  about  these  proposals 
because  we  do  not  believe  that  they  will  solve  the  problem 
identified  by  their  sponsors.  In  fact,  we  believe  that  the 
proposals  will  be  counterproductive  because  they  will  further 
encumber  an  already  overburdened  regulatory  process. 

Before  turning  to  the  specific  proposals,  let  me  assure  the 
Subcommittee  that  I  am  not  unmindful  of  the  problems  faced  by  small 
business  and  the  burdens  that  can  be  imposed  on  small  business  by 
federal  regulation.  Nor  do  I  take  issue  with  the  idea,  embodied  in 
the  Regulatory  Flexibility  Act,  that  special  consideration  should 
be  given  to  small  entities  because  they  are  more  easily  overlooked 
in  the  regulatory  process  than  are  their  larger  counterparts. 
Small  entities  generally  cannot  devote  staff  resources  to  follow 
regulatory  developments  and  are  less  likely  to  have  their  interests 
represented  by  trade  associations  or  lobbyists.  Thus,  it  is  no 
surprise  that  agencies  sometimes  fail  to  take  into  account  the 
unique  needs  of  small  business  entities  when  engaging  in 
rulemaking.  I  would  point  out,  however,  that  this  problem  extends 
not  simply  to  small  businesses,  but  to  other  groups  that  lack  a 
cohesive  institutional  voice  in  the  rulemaking  process,  including 
consumer  and  worker  groups  (only  11%  of  the  private  sector  work 
force  belongs  to  labor  unions) . 
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The  fact  that  a  problem  may  exist  does  not  suggest  that  the 
answer  lies. with  H.R.  830.  In  my  view,  the  problem  stems  not  from 
an  unwillingness  of  agencies  to  be  sensitive  to  and  respond  to  the 
special  problems  of  small  business.  Rather,  the  problem  is  that 
agencies  often  lack  an  understanding  of  the  special  needs  of  the 
small  business  community  and  have  no  ready  way  to  ascertain  those 
needs . 

In  our  view,  the  heart  of  the  problem  is  the  passive  nature  of 
the  rulemaking  process.  Through  advance  notices  of  proposed 
rulemaking,  requests  for  information,  and  ultimately  notices  of 
proposed  rulemaking — all  published  in  the  Federal  Register — 
agencies  make  a  concerted  effort  to  solicit  input  from  all  sectors 
of  the  economy  and  the  public.  But  if  those  comments  are  not 
forthcoming  because  small  business  owners  are  not  avid  readers  of 
the  Federal  Register,  there  is  little  that  agencies  can  do  to 
obtain  their  input.  Few  agencies  have  the  resources  to  conduct 
meaningful  outreach  to  encourage  small  business  groups  to 
participate  actively  in  agency  rulemakings.  At  most,  an  agency 
will  hold  hearings  in  a  couple  of  cities  outside  of  Washington, 
D.C.,  or  mail  notices  to  trade  publications  which  reach  small 
businesses,  but  resource  constraints  make  it  impossible  for 
agencies  to  do  more. 

Thus,  I  do  not  part  company  with  the  sponsors  of  H.R.  830  in 
terms  of  recognizing  that  the  needs  of  small  business  at  times  go 
unaddressed  by  regulatory  agencies.  Where  I  part  company  is  with 
the  solutions  that  are  embodied  in  H.R.  830.   In  my  view,  each  of 
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the  proposals  set  forth  in  H.R.  830  would  make  little  or  no 
difference  in  the  way  that  agencies  address  the  concerns  of  small 
business  while,  at  the  same  time,  it  is  clear  that  each  of  these 
proposals  would  seriously  hamper  the  ability  of  agencies  to  respond 
promptly  to  important  societal  needs. 

To  the  extent  that  I  can  envision  a  way  to  ameliorate  this 
dilemma,  it  would  be  to  recognize  that  process-laden  statutes  like 
the  Regulatory  Flexibility  Act  cannot  create  a  meaningful  dialogue 
between  agencies  and  those  elements  of  society — including  small 
business  owners — who  are  most  directly  affected  by  regulation.  All 
that  the  Act  can  do  is  ensure  that,  once  agencies  have  received 
input  from  small  businesses,  they  take  it  into  account  in 
fashioning  their  regulations.  To  encourage  more  dialogue.  Congress 
must  give  agencies  the  money  and  the  mandate  to  ensure  that  small 
businesses  are  informed  about  regulatory  initiatives  and  that  their 
voices  are  heard.   Nothing  in  H.R.  830  furthers  that  goal. 

Let  me  now  turn  to  each  of  the  specific  proposals  contained  in 
H.R.  830. 

1 .  Repeal  Section  611 's  Limitations  on  Judicial  Review .  The 
proposal  to  eliminate  5  U.S.C.  §  511  and  therefore  subject 
decisions  under  the  Regulatory  Flexibility  Act  to  judicial  review 
is  unsound.  Because  Public  Citizen  generally  favors  judicial 
review  provisions,  I  want  to  clearly  set  forth  the  reasons  why  we 
do  not  favor  repeal  of  section  611. 

Section  611  precludes  review  of  virtually  any  action  taken 
under  the  Regulatory  Flexibility  Act.   For  the  purposes  of  this 
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discussion,  however,  I  assume  that  the  Subcommittee  is  concerned 
about  preclusion  of  review  of  only  two  types  of  agency  action: 
first,  that  an  agency's  certification  that  a  rule  would  not  have  a 
significant  economic  effect  on  a  substantial  number  of  small 
entities,  and  hence  no  regulatory  flexibility  analysis  need  be 
prepared;  and  second.  that  the  actual  contents  of  a  final 
regulatory  flexibility  analysis  complies  with  the  Act. 

While  repeal  of  section  611  is  no  doubt  viewed  as  a  way  to 
restore  to  small  businesses  rights  of  review  that  are  available  to 
others,  that  is  not  the  case.  With  regard  to  the  first  point, 
existing  case  law  makes  clear  that,  notwithstanding  section  611, 
small  entities  may  challenge  an  agency's  certification  that  a  rule 
would  not  have  a  significant  economic  impact  on  small  entities. 
Mid-Tex  Electric  Cooperative.  Inc.  v.  FERC.  773  F.2d  327  (D.C.  Cir. 
1985) .  Moreover,  it  is  clear  as  a  matter  of  basic  administrative 
law  that,  if  the  impact  of  a  rule  on  small  entities  is  placed  in 
issue  during  the  public  comment  period,  a  court  may  review  that 
issue  even  where  an  agency  has  certified  that  it  need  not  prepare 
a  regulatory  flexibility  analysis.  Thompson  v.  Clark.  741  F.2d  401 
(D.C.  Cir.  1984).  Consequently,  in  practical  terms,  small 
businesses  now  have  the  same  rights  of  review  as  other  parties. 

As  to  the  later  point  regarding  challenges  to  the  contents  of 
regulatory  flexibility  analyses,  repealing  section  611  would  give 
small  businesses  a  right  to  judicial  review  currently  denied  to 
other  parties.  Under  Executive  Order  12,291  (recently  revoked)  and 
current  Executive  Order  12,866,  agencies  are  required  to  prepare 
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regulatory  impact  analyses  for  major  rules,  which  include  all  rules 
likely  to  impose  an  annual  effect  on  the  economy  of  $100  million  or 
more.  These  comprise  the  vast  bulk  of  regulatory  analyses  prepared 
by  agencies,  apart  from  those  required  by  the  Regulatory 
Flexibility  Act.  Yet  regulatory  analyses  prepared  in  accordance 
with  the  Executive  Order  are  not  judicially  reviewable.  See  §  10, 
Executive  Order  12,866.  Thus,  the  bar  to  judicial  review  in 
section  611  places  small  entities  in  precisely  the  same  position  as 
everyone  else  who  might  disagree  with  the  contents  of  a  regulatory 
analysis. 

Moreover,  it  is  wrong  to  assume  that  regulatory  analyses — 
including  both  those  prepared  under  the  Act  or  the  Executive  Order 
— do  not  play  a  role  in  judicial  review  of  agency  action.  While  it 
is  true  that  there  is  a  bar  to  judicial  review  of  the  analysis, 
standing  alone,  section  611(b)  makes  clear  that  "[w]hen  an  action 
for  judicial  review  of  a  rule  is  instituted,  any  regulatory 
flexibility  analysis  for  such  review  shall  constitute  part  of  the 
whole  record  of  agency  action  in  connection  with  the  review." 
Accordingly,  in  the  event  that  a  small  business  entity  can 
demonstrate  that  a  regulatory  flexibility  analysis  has  not  been 
prepared  in  accordance  with  the  dictates  of  the  Act  and  that  the 
agency  is  therefore  unable  to  provide  substantive  grounds 
supporting  the  rule  as  applied  to  small  businesses,  then  a 
reviewing  court  would  have  grounds  to  invalidate  the  rule,  at  least 
insofar  as  it  applies  to  small  businesses.  Mid-Tex  Electric 
Cooperative.  773  F.2d  at  340-42;  Small  Refiner  Lead  Phase-Down  Task 
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Force  V.  EPA.  705  F.2d  506,  637  (D.C.  Cir  1983).  In  the  same  vein, 
if  the  agency  fails  to  respond  to  coimnents  raising  a  clearly 
available  alternative  that  would  be  less  burdensome  to  small 
entities,  that  too  would  be  grounds  for  invalidating  the  rule. 
Id.  ;  See  also  Verkuil,  A  Critical  Guide  to  the  Regulatory 
Flexibility  Act,  1982  Duke  L.  J.  212,  263  n.282  (citing  legislative 
history  of  the  Regulatory  Flexibility  Act).  For  these  reasons,  it 
is  wrong  to  assume  that  repealing  611  would  level  the  playing  field 
between  small  business  entities  and  everyone  else;  it  would  not. 
Instead,  it  would  give  small  business  rights  in  court  that  no  one 
else  has. 

There  is  another  important  reason  to  retain  section  611. 
Although  I  recognize  that  this  effect  is  probably  unintended,  if 
this  provision  is  repealed.  Congress  will  nonetheless  be  seen  as 
having  authorized  actions  to  challenge  actions  taken  under  sections 
602  and  610  of  the  Act,  concerning  the  regulatory  agenda  and 
periodic  review  of  existing  rules,  or  any  procedural  decisions 
under  608  and  609  of  the  Act.  Whatever  justifications  there  may  be 
to  permit  substantive  judicial  review  regarding  an  agency's 
certification  or  the  contents  of  a  regulatory  flexibility  analysis, 
they  surely  do  not  apply  to  these  other  procedural  aspects  of  the 
Act.  In  fact,  the  consequences  of  such  an  action  could  be 
calamitous.  For  instance,  opening  the  courthouse  door  to 
challenges  to  the  adequacy  of  an  agency's  regulatory  agenda  would 
give  business  and  other  interest  groups  license  to  litigate  over  an 
agency's  priority  setting,  an  activity  that,  with  few  exceptions. 
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is  generally  immune  from  judicial  review.  There  is  no  reason  to 
condemn  agencies  to  that  fate.  And  this  is  just  one  of  many 
adverse  consequences  that  would  follow  repeal  of  section  611,  which 
I  cannot  imagine  were  envisioned  by  H.R.  830's  sponsors. 

Finally,  relaxing  restrictions  on  judicial  review  will  be  of 
little  help  to  the  small  businesses  that  are  the  intended 
beneficiaries  of  this  legislation.  The  impetus  behind  these 
amendments  is  to  protect  small  businesses  who  do  not  have  the 
economic  resources  to  monitor  agency  rulemakings  on  a  consistent 
basis.  But  if  that  is  the  case,  it  is  unreasonable  to  suppose  that 
they  will  be  able  to  afford  the  judicial  review  offered  by  the 
proposed  amendments.  Have  no  illusions  about  this  point:  judicial 
review  of  agency  action  is  neither  inexpensive  nor  quick.  The 
costs  that  inevitably  are  incurred  in  litigation  far  outstrip  those 
associated  with  participating  before  an  agency,  and  if  small 
businesses  cannot  afford  to  do  that,  they  surely  cannot  afford 
litigation.  For  these  reasons,  Public  Citizen  does  not  support  the 
repeal  of  section  611. 

2.  Requiring  Agencies  to  Consider  the  Indirect  Effects  of  A 
Rule  in  Preparing  Regulatory  Flexibility  Analyses.  Since  I  am  not 
an  economist,  I  cannot  authoritatively  tell  this  Subcommittee  that 
it  would  be  impossible  for  agencies  to  consider  the  "indirect 
effects"  of  a  rule.  But  I  can  tell  you  that  this  requirement  would 
place  enormous  and  unwarranted  burdens  on  agencies.  This  issue  was 
discussed  at  some  length  in  the  Mid-Tex  Electric  Cooperative 
opinion  authored  by  then-Circuit  Judge  Robert  H.   Bork.    In 
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rejecting  a  claim  that  the  Regulatory  Flexibility  Act  as  currently 
drafted  required  an  agency  to  assess  indirect  effects,  Judge  Bork 
stated  that  "Congress  did  not  intend  to  require  that  every  agency 
consider  every  indirect  effect  that  any  regulation  might  have  on 
small  businesses  in  any  stratum  of  the  national  economy.  That  is 
a  very  broad  and  ambitious  agenda  .  .  .."   773  F.2d  at  343. 

Judge  Bork's  remarks  counsel  caution  here.  Requiring  agencies 
to  assess  indirect  costs  in  every  case  places  an  enormous  burden  on 
agencies  that  should  not  be  imposed  lightly.  Not  only  would 
agencies  have  to  analyze  the  second  and  third-tier  effects  of  their 
rules,  but,  in  order  to  conduct  that  analysis,  agencies  would  have 
to  greatly  expand  their  information  collection  activities  to  ensure 
that  they  have  adequate  data  on  which  to  make  these  assessments. 
Paradoxically,  requiring  agencies  to  assess  indirect  costs  would 
compel  agencies  to  step  up  their  information  collection  activities, 
which  is  likely  to  impose  additional  burdens  on  small  entities,  not 
lessen  existing  burdens. 

In  terms  of  an  agency's  responsibilities  under  the  Regulatory 
Flexibility  Act,  the  burden  imposed  by  this  amendment  would  be 
manifest  in  two  ways.  First,  agencies  would  have  to  try  to  take 
indirect  effects  into  account  when  preparing  initial  and  final 
regulatory  flexibility  analyses.  That  requirement  may  or  may  not 
be  impossible;  but  it  will  surely  require  considerable  additional 
labor  by  the  agency.  Second,  and  more  problematic,  the  requirement 
will  compel  agencies  to  prepare  regulatory  flexibility  analyses 
even  where  a  proposed  regulatory  action  would  have  only  an  indirect 
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economic  effect  on  small  business.  Under  this  formulation,  it  is 
a  virtual  certainty  that  the  certification  process  spelled  out  in 
section  605(b)  will  be  a  dead  letter  because  any  agency  action  of 
any  consequence  will  at  least  arguably  have  an  indirect  impact  on 
small  entities.  Thus,  agencies  will  be  relegated  to  having  to 
prepare  a  regulatory  flexibility  analysis  for  every  rule,  a 
consequence  irreconcilable  with  section  605(b). 

Moreover,  such  a  requirement  would  appear  incompatible  with 
other  provisions  of  the  Act.  Most  fundamentally,  section  603  of 
the  Act  specifies  the  contents  of  regulatory  flexibility  analyses, 
but  it  speaks  in  terms  of  direct  effects.  See  §  603(b)(3) 
(analysis  need  address  only  those  small  entities  "to  which  the  rule 
will  apply");  S  603(b)(4)  (analysis  must  contain  "a  description  of 
the  projected  reporting,  recordkeeping  and  other  compliance 
requirements  of  the  proposed  rule,  including  an  estimate  of  the 
classes  of  small  entities  that  will  be  subject  to  the  require- 
ment."). Furthermore,  section  605(a)  contemplates  that  regulatory 
flexibility  analyses  will  routinely  be  prepared  in  conjunction  with 
the  analyses  required  by  the  Executive  Orders  governing  regulatory 
review.  Yet,  under  the  new  Clinton  Executive  Order,  the  regulatory 
analyses  required  for  0MB  explicitly  cover  only  the  "direct  cost 
both  to  government  in  administering  the  regulation  and  to 
businesses  and  others  in  complying  with  the  regulation."  Executive 
Order  No.  12,866,  S  6(a) (3) (C) (ii) •  There  is  no  requirement  that 
indirect  costs  be  assessed.  Accordingly,  the  new  proposal  would 
also  render  605(a)  a  dead  letter,  since  the  analysis  required  under 
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the  Regulatory  Flexibility  Act  would  be  far  broader  than  that 
required  by  any  other  law  or  Executive  Order.  This  is  an 
additional  reason  for  rejecting  this  amendment. 

i.  Providing  SBA's  Chief  Counsel  for  Advocacy  Advance  Notice 
of  Proposed  Rules.  This  aspect  of  the  amendments  would  require 
each  agency  to  provide  the  SBA's  Chief  Counsel  for  Advocacy  thirty 
days  advance  notice  of  the  publication  of  any  notice  of  proposed 
rulemaking,  and  to  furnish  the  SEA  a  copy  of  the  proposed  rule,  a 
copy  of  the  initial  regulatory  flexibility  analysis  or  a 
certification  that  an  analysis  is  not  required  and  an  explanation 
for  that  determination.  In  the  event  that  the  Chief  Counsel  for 
Advocacy  opposes  the  rule,  the  agency  must  publish  both  the  Chief 
Counsel's  opposition  and  the  agency's  response  in  its  Federal 
Register  notice  accompanying  the  proposed  rule. 

We  oppose  this  provision.  For  the  past  twelve  years.  Public 
Citizen,  labor  unions,  environmental  organizations  and  other  public 
interest  groups  have  opposed  giving  any  Executive  Branch  entity 
preferred  access  to  pre-publication  copies  of  proposed  rules.  We 
have  done  so  both  to  avoid  the  needless  delays  that  are  plaguing 
our  administrative  process  and  to  avoid  off-the-record 
interventions  in  agency  rulemakings.  Under  Executive  Order  12,291, 
agencies  were  required  to  submit  all  proposed  rules  to  the  Office 
of  Management  and  Budget  ("0MB")  prior  to  publication,  and  we 
vigorously  opposed  that  feature  of  the  Executive  Order. 
Fortunately,  President  Clinton  understood  the  mischief  such  a 
regime  can  cause  and  dramatically  curtailed  that  requirement  in  the 
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new  Executive  Order  governing  regulatory  review.  The  new  Clinton 
Order  requires  that  only  a  limited  number  of  major  rules  be 
submitted  to  0MB  for  clearance  prior  to  publication. 

H.R.  83  0  marks  a  sharp  departure  from  the  theory  of  the  new 
Executive  Order,  which  is  to  streamline  the  regulatory  process. 
Most  observers  recognize  that  the  regulatory  process  is  presently 
encrusted  with  procedural  requirements  which  drain  its  vitality. 
As  other  members  of  this  panel  will  explain,  the  rulemaking  process 
is  already  ossified  nearly  to  the  point  of  being  dysfunctional  with 
multiple  hurdles  that  agencies  must  clear  in  order  to  publish 
proposed  and  final  rules.  Adding  yet  another  layer  of  procedures, 
which  will  entail  an  additional  thirty  days  of  delay,  is 
unwarranted. 

Moreover,  there  is  no  indication  in  the  legislation  as  to  how 
this  review  would  interact  with  0MB 's  review  of  major  rules.  As  we 
read  H.R.  830,  submission  of  a  pre-publication  proposal  to  the  SBA 
would  have  to  await  final  0MB  clearance,  since  only  then  would  an 
agency  be  certain  as  to  the  substance  of  its  proposal.  But  if  that 
is  the  case,  then  H.R.  830  requires  agencies  to  delay  issuing  a 
proposed  rule  that  presumably  is  ready  for  publication  for  thirty 
days  just  to  give  the  SBA  an  opportunity  to  register  its 
opposition.  Of  course,  SBA  has  that  opportunity  now  as  part  of  the 
normal  notice  and  comment  process.  It  also  has  the  opportunity  to 
raise  its  concerns  with  0MB,  especially  since  the  new  Executive 
Order  requires  agencies  to  pay  special  attention  to  the  needs  of 
small  businesses  in  rulemaking.    Executive  Order  12,866,   § 
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Kb)  (11). 

Moreover,  if  Congress  wants  to  ensure  that  the  Chief  Counsel 
for  Advocacy's  views  are  taken  into  account,  then  it  should  require 
agencies  to  respond  to  any  opposition  voiced  by  the  Chief  Counsel 
in  writing  and  on  the  record.  And,  if  Congress  wants  desires,  it 
could  also  require  that  this  exchange  be  published  along  with  the 
text  of  the  agency's  final  rule,  which  would  ensure  that  the  public 
is  fully  apprised  of  the  Chief  Counsel's  views  and  that  a  reviewing 
court  would  have  easy  access  to  both  the  Chief  Counsel's  objections 
and  the  agency's  response.  But  it  is  not  sound  policy  to  delay 
important  regulatory  initiatives  an  additional  thirty  days  merely 
to  give  this  interchange  greater  prominence. 

4.  Authorizing  the  Chief  Counsel  For  Advocacy  to  Appear  As 
Amicus  Curiae  in  Review  Proceedings.  I  have  serious  reservations 
about  this  proposal  that  have  nothing  to  do  with  the  problem  of 
small  businesses.  I  am  concerned  about  the  separation  of  powers 
problems  that  inhere  anytime  Congress  authorizes  one  agency  of  the 
Executive  Branch  to  oppose  another  Executive  Branch  agency  in 
court.  There  is  a  reason  why  ordinarily  the  Justice  Department 
alone  is  authorized  to  represent  the  Executive  Branch  in  court:  it 
assures  that  the  Administration  speaks  to  a  coordinate  branch  of 
government,  the  Judiciary,  with  a  single  voice.  Here,  the  very 
purpose  of  this  amendment  is  to  ensure  that  the  SBA  stands  ready  to 
assist  private  parties  in  challenges  to  Executive  Branch  action, 
since  there  would  be  no  reason  for  the  Chief  Counsel  to  appear  in 
litigation  unless  it  is  to  support  a  claim  by  a  small  business 
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entity  that  an  agency  failed  to  meet  its  responsibilities  under  the 

Act. 

I  understand  that  the  purpose  of  this  proposal  is  to  help 
equalize  the  resources  in  litigation  between  small  businesses 
challenging  agency  action  and  the  federal  government.  That  may  be 
a  laudable  goal,  but  putting  the  Executive  Branch  on  both  sides  of 
litigation  before  a  federal  court  is,  in  my  view,  always  a 
dangerous,  if  not  unconstitutional,  idea.  Remember,  the  SBA  is  not 
an  independent  regulatory  agency  like  the  SEC  or  FTC — it  is  part  of 
the  Administration.  And  I  am  sure  that  we  all  share  the  belief 
that  the  President  should  be  able  to  sort  matters  out  within  the 
Administration  and  have  it  speak  with  a  single  voice,  at  least  in 
judicial  proceeding.  Moreover,  there  are  better  ways  to  further 
Congress'  desire  to  assist  small  businesses  in  litigation  against 
the  government,  such  as  strengthening  the  Equal  Access  to  Justice 
Act.  As  the  Administrative  Conference  and  others  have  pointed  out, 
this  statute,  which  was  intended  principally  to  encourage  small 
business  entities  to  challenge  improper  agency  action,  needs  to  be 
significantly  overhauled  if  it  going  to  serve  its  intended  role. 
That,  in  our  view,  would  be  a  far  more  effective  way  of  assisting 
small  business  entities  take  their  case  against  the  government  to 
court. 

*  *  * 

I  want  to  thank  the  Subcommittee  for  this  opportunity  to  share 
our  views  about  H.R.  830.  I  would  be  glad  to  answer  any  questions 
that  the  members  of  the  Subcommittee  might  have. 
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Mr.  Bryant.  First,  I  thank  all  of  you  for  your  statements.  I  have 
a  few  questions  for  everyone. 

The  staff  just  handed  me  section  612 — is  this  title  V? — subsection 
B,  that  apparently  at  the  present  time  gives  the  Chief  Counsel  for 
Advocacy  at  SBA  authorization  to  appear  as  an  amicus  curiae  in 
any  action  brought  in  any  U.S.  court,  to  review  a  rule  and  present 
its  views  with  respect  to  small  entities.  That  is  already  in  the  law, 
apparently.  I  assume  what  that  means  is  amicus  curiae  would 
carry  that  out. 

Well,  let  me  first  start  with  the  question  to  Mr.  Collins.  I  am  not 
sure  that  I  understand  the  point  that  you  are  trying  to  make  in 
your  first  example  which  deals  with  random  drug  testing.  While 
the  survey  you  cite  provides  evidence  that  there  is  no  significant 
difference  in  the  rate  of  drivers  testing  positive  at  a  50-percent  or 
a  25-percent  testing  rate,  didn't  the  fact  that  50  percent  rather 
than  25  percent  of  drivers  being  tested  mean  that  there  will  be 
fewer  drug-dependent  truck  drivers  on  our  roads? 

Mr.  Collins.  Mr.  Chairman,  what  you  want  to  do  with  a  drug 
testing  program  is  have  a  chilling  effect  on  potential  users.  You 
want  to  have  a  credible  threat  that  the  person  who  uses  drugs  is 
going  to  get  caught.  What  that  study  says  is  you  get  the  same 
chilling  effect  at  a  25-percent  rate  that  you  do  with  50  percent.  It 
is  the  rate  that  DOT  uses  for  air  traffic  controllers. 

The  impact  on  small  businesses  is  severe  because  each  test  costs 
$75  to  do.  It  is  just  a  simple  multiplication  of  how  much  money 
that  would  save. 

Mr.  Bryant.  Let  me  ask  you  the  question.  Suppose  this  bill  had 
passed  already;  how  would  you  deal  with  this  very  question  under 
the  terms  of  the  bill  we  are  having  the  hearing  on  today?  What 
would  happen? 

Mr.  Collins.  Groing  back  to  the  last  gentleman's  point,  an  indi- 
vidual small  business  is  worried  about  his  bottom  line  and  he  is 
not  going  to  have  an  employee  in  Washington  monitoring  the  an- 
nual or  the  six-month  agenda  or  anything  like  that.  But  that  is 
why  there  are  associations  that  represent  the  interests  of  people. 
I  have  a  staff  of  60  professionals,  engineers,  economists,  lawyers 
and  we  go  through  what  is  in  the  Federal  Register  every  day. 

Let  me  give  you  a  concrete  example.  We  had  a  problem  with  the 
research  and  special  programs  administration  part  of  DOT.  They 
are  going  to  change  what  hazardous  materials  can  go  together  in 
the  same  truck.  They  came  up  with  a  determination  that  this  rule 
wouldn't  have  a  significant  impact  on  small  businesses. 

They  were  wrong  because  they  didn't  realize  that  we  would  have 
to  send  two  trucks  out  where  right  now  we  can  send  out  one  truck. 
I  went  in  to  the  person  who  was  involved.  He  said  "I  will  put  my 
numbers  people  up  against  your  numbers  people."  Essentially  his 
attitude  was,  "good  luck."  And  I  had  no  leverage  over  him. 

I  couldn't  say  I  will  take  you  to  court  on  that  point.  We  are  left 
to  litigate  under  the  test  of  arbitrary  and  capricious  on  the  rule  on 
a  whole  rather  than  forcing  him  to  craft  something  that  would  rec- 
ognize the  differences  that  exist  between  a  mega  company  and  a 
company  that  is  dealing  with  a  few  trucks  or  a  farmer  trying  to  get 
back  and  forth  with  fertilizer  to  his  farm. 

Mr.  Bryant.  OK. 
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Mr.  McGarity,  you  state  that  an  agency's  fear  of  judicial  review 
of  its  regulatory  flexibility  analyses  "would  induce  them  to  gloss 
over  uncertainties  to  paint  a  prettier  picture  of  the  effect  the  alter- 
natives would  have  than  the  facts  may  warrant."  I  am  quoting 
from  you  there.  If  that  is  the  case,  what  suggestions  would  you 
have  for  alternative  mechanisms  that  would  better  assist  an  agency 
in  complying  with  the  act? 

Mr.  McGarity.  Well,  I  think  that  if  they  know  they  are  not  going 
to  have  to  defend  these  things  under  what  I  have  called  in  another 
context  a  blunderbuss  attack,  that  is  somebody  coming  in  and  find- 
ing anything  they  can  find  wrong  with  what  the  agency  did  and 
hope  they  can  persuade  the  Court  of  Appeals  to  remand  on  one 
basis,  I  think  they  may  be  a  little  more  forthcoming  in  their  analy- 
sis. 

What  they  will  still  be  doing  on  major  rules  will  be  suppl3dng 
regulatory  impact  assessments  under  the  Executive  order  and  just 
to  support  their  regulation  under  arbitrary  and  capricious  review 
will  be  providing  various  analyses  as  well.  I  would  hope  they  would 
be  honest  and  forthcoming  with  respect  to  those. 

The  example  that  was  just  given  of  "I  will  match  my  numbers 
against  your  numbers  any  day,"  that  is  exactly  what  will  happen 
if  you  get  judicial  review.  They  will  throw  up  their  numbers 
against  somebody  else's  numbers  and  the  experience,  at  least  in  the 
context  of  the  environmental  impact  statements  when  that  is  the 
case,  when  it  is  just  a  battle  of  the  numbers,  the  court  will  go  with 
the  agency  every  time.  So  it  doesn't  do  you  that  much  good  to  get 
the  judicial  review. 

Mr.  Bryant.  Mr.  Morrison,  you  stated  that  one  can  pick  up  a 
Federal  Register  and  you  will  find  rules  which  merely  assert  or  evi- 
dence the  lack  of  impact  on  small  entities.  In  your  view,  what  kind 
of  research  and  analysis  would  an  agency  have  to  do  in  order  to 
justify  finding  that  a  proposed  regulation  would  not  have  a  sub- 
stantial impact  on  small  entities? 

Mr.  Morrison.  In  many  cases,  I  would  think  that  it  would  be  a 
very  simple  case  to  show  that.  You  could  simply  say  this  is  a  rule 
that  is  going  to  affect  the  following  10  entities,  none  of  whom  are 
small.  It  is  not  going  to  have  a  significant  impact  on  anyone  who 
is  small.  It  doesn't  take  an  elaborate  amount  of  reasoning  but  some 
has  to  be  shown.  There  ought  to  be  some  on  the  record. 

If  you  flip  through  a  Federal  Register,  you  see  a  lot  of  rules  like 
this  in  any  given  day.  What  is  troubling  is  when  you  get  into  the 
larger  rules  that  will  have  an  impact,  you  see  that  same  habit  of 
mind.  Just  a  boilerplate  statement  that  this  isn't  going  to  affect 
anything  and  let's  move  on  to  the  next  rule. 

Mr.  Bryant.  You  also  stated,  quoting  from  you,  "it  is  possible 
that  an  initial  flurry  of  lawsuits  could  be  filed  under  the  Regu- 
latory Flexibility  Act  if  judicial  review  is  permitted." 

But  then  you  went  on  to  say  that  once  the  courts  render  their 
first  round  of  decisions  regarding  acceptable  and  unacceptable 
agency  conduct  and  once  those  boundaries  are  well  understood  by 
the  administrative  law  bars,  such  cases  would  probably  diminish 
sharply. 
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Wouldn't  it  be  the  case  that  if  a  number  of  lawsuits  did  not  di- 
minish, such  activity  would  work  unnecessarily  to  slow  down  the 
rulemaking  process? 

Mr.  Morrison.  Well,  I  think  we  have  different  public  concerns 
that  we  have  to  balance  here.  What  we  are  trying  to  do  is  get  bet- 
ter rules  that  are  better  reasoned  and  better  analyzed  on  the 
record.  That  is  better  from  the  public's  point  of  view  and  that  is 
better  from  the  rule-makers  point  of  view.  It  improves  compliance. 
It  means  that  agency  resources  are  devoted  to  areas  where  the 
greatest  needs  are. 

If  that  means  in  a  few  cases  occasionally  the  rule  doesn't  come 
out  quite  as  fast,  I  think  that  is  a  good  trade  to  make.  Because 
when  the  rule  does  come  out,  it  will  be  a  better  rule,  it  will  be  easi- 
er to  follow,  and  it  will  have  used  agency  resources  in  a  more  intel- 
ligent way. 

I  might  note  that  the  objective  here  is  to  change  the  regulatory 
culture  in  the  agencies  in  the  same  way  that  the  Environmental 
Protection  Act  changed  the  culture  with  respect  to  the  environ- 
ment. And  it  did  do  that. 

If  you  talk  to  any  agency,  you  will  find  that  they  definitely  think 
about  the  environment  in  a  much  more  profound  way  than  they  did 
20  years  ago. 

The  objective  is  not  to  get  into  court  with  a  lot  of  cases.  The  ob- 
jective is  to  get  the  agency  to  think  in  a  deep  and  serious  way 
about  the  effects  that  they  might  have  on  the  smaller  entities  in 
this  society  that  are  not  so  well  represented  and  can  easily  get 
crushed. 

Mr.  Bryant.  Very  well. 

Mr.  Vladeck,  in  your  testimony,  you  oppose  the  provisions  of  H.R. 
830  that  will  require  agencies  to  consider  indirect  as  well  as  direct 
effects  on  a  proposed  rule.  Mr.  Collins,  however,  who  is  here  on  be- 
half of  the  American  Trucking  Association  states  that  the  indirect 
costs  of  regulation  are  substantial  and  used  the  example  of  labor 
and  recordkeeping  costs  involved  with  random  drug  tests,  which 
are  about  40  percent  of  the  total  cost  of  the  testing  program. 

In  your  opinion,  are  these  types  of  costs  indirect,  and  if  so,  why 
shouldn't  agencies  have  to  measure  them  and  take  them  into  ac- 
count also? 

Mr.  Vladeck.  Those  are  direct  costs.  I  think  costs  of  compliance 
are  direct  costs.  If  you  look  at  the  new  Executive  order  it  treats  as 
direct  costs  all  recordkeeping  and  compliance  costs;  so  it  may  be 
that  Mr.  Collins  and  I  agree  as  to  that  example.  It  may  point  out 
an  ambiguity  in  what  the  term  "indirect  effects"  means.  I  think  all 
costs  that  directly  relate  to  compliance  including  recordkeeping  and 
labor  costs,  and  so  forth,  ought  to  be  included.  I  think  they  are  in- 
cluded already  in  what  the  courts  view  the  word  "direct"  means. 

This  may  be  a  question  of  semantics  rather  than  intent,  but  what 
I  am  concerned  about  are  what  economists  say  are  indirect  effects, 
which  are  second-,  third-,  fourth-tier  effects  downstream.  And  it  is 
very  difficult  for  agencies  who  focus,  for  example,  on  the  trucking 
industry  to  know  whether  their  water  spill-off  rule  is  going  to  affect 
the  concrete  industry  or  the  sand  industry  and  how  you  calculate 
those  effects,  because  the  Department  of  Transportation  may  know 
the  trucking  industry  well  but  it  doesn't  know  and  doesn't  really 
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have  jurisdiction  over  some  of  the  industries  that  support  the 
trucking  industry.  And  the  question  really  is  how  far  downstream 
you  want  to  go. 

Before  I  finish,  let  me  just  respond  briefly  to  the  hypothetical  you 
gave  to  Mr.  Collins  because  I  think  it  perfectly  illustrates  the  ambi- 
guities about  judicial  review. 

Mr.  Collins  was  talking  about  a  rule  that  would  forbid  the  trans- 
portation of  certain  kinds  of  hazardous  chemicals  in  one  truck.  And 
he  said,  as  I  understood  him,  it  would  be  very  difficult  to  challenge 
the  agency's  determination  under  Reg  Flex. 

I  would  submit,  however,  that  that  kind  of  case  is  litigated  all 
the  time.  And  the  best  example  is  the  Small  Refiner  Lead 
Phasedown  case,  where  small  refiners  challenged  EPA  action  on 
the  grounds  that  the  agency  had  been  insensitive  to  the  regulatory 
concerns  of  small  business. 

The  D.C.  circuit  invalidated  that  portion  of  the  rule  that  applied 
to  small  businesses  because  the  agency  had  failed  to  give  adequate 
account  to  the  interests  of  that  segment  of  the  industry.  So  I  don't 
think  you  need  to  repeal  section  611  to  empower  Mr.  Collins  to  go 
into  court  in  that  circumstance,  but  if  you  repeal  section  611,  peo- 
ple are  going  to  sue  over  regulatory  agenda  and  everything  else 
that  Reg  Flex  does.  And,  it  seems  to  me,  you  are  going  to  place  an 
additional  drag  on  the  regulatory  process. 

Mr.  Bryant.  Mr.  Collins,  did  you  want  to  add  something? 

Mr.  Collins.  Yes.  Mr.  Chairman,  we  don't  want  to  go  into  court. 
Picking  up  on  Mr.  Morrison's  point,  what  we  really  want  to  do  is 
change  the  culture  of  the  regulator.  I  mentioned  the  National  Envi- 
ronmental Policy  Act  (NEPA).  Let  me  give  you  a  concrete  example 
of  how  NEPA  changed  how  agencies  thought. 

Arlington  Coalition  on  Transportation  v.  Coleman,  involved  1-66, 
a  road  that  perhaps  a  lot  of  us  use.  That  road  was  going  to  be  three 
lanes  in  each  direction  and  going  to  come  over  the  Three  Sisters 
Bridge  and  lead  into  an  interstate  highway  system  built  on  top  of 
New  York  Avenue.  Using  a  lawsuit  based  on  NEPA,  through  the 
court  going  back,  and  doing  a  procedural  review  that  was  sub- 
stantive, the  court  rejected  alternative  after  alternative  after  alter- 
native. So  what  finally  happened  is,  as  an  accommodation  to  the 
citizens  in  the  area,  a  road  was  built  that  had  a  bikeway  along  the 
whole  length.  It  is  two  lanes  instead  of  three  lanes  in  each  direc- 
tion. 

There  was  a  change  in  the  agency's  culture  to  come  to  that.  It 
wasn't  a  success  that  ultimately  turned  up  in  the  Appeals  Court. 
It  was  a  success  because  the  court's  NEPA  review  pushed  the  issue 
back  to  the  agency  people  who  were  making  the  decision  in  the 
first  place  and  forced  them  to  reconsider  their  approach. 

And  picking  up  on  the  point  that  other  folks  have  made,  there 
is  no  mesin-spiritedness  in  the  regulators  here.  It  is  a  question  real- 
ly of  their  time  and  resources.  If  they  know  that  ultimately  their 
decision  can  be  turned  around  because  they  haven't  done  the  work 
in  a  particular  area  up  front,  they  will  pay  attention  to  that  area. 

If  it  is  an  area  that  has  no  heart,  has  no  power,  the  way  RFA 
does  not,  then  it  gets  much  less  attention. 

Mr.  Bryant.  Thank  you. 

Professor. 
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Mr.  McGarity.  The  book  that  I  wrote,  if  it  does  nothing  else, 
demonstrates  very  well  that  the  regulatory  impact  assessment  re- 
quirement through  both  Regulatory  Flexibility  Act  and  the  regu- 
latory impact  assessments  requirements  of  the  Executive  orders 
has  changed  the  regulatory  culture.  That  is  the  first  chapter  in  the 
book,  and  it  permeates  the  book  that  the  regulatory  culture  has 
very  much  changed  in  the  regulatory  agencies  without  judicial  re- 
view. It  has  happened  and  I  invite  you  to  read  the  book  if  you  want 
to  dispute  that. 

Mr.  Bryant.  Very  well. 

I  thank  all  of  you  for  taking  your  time  to  enlighten  us  further 
on  this  matter  and  I  express  appreciation  on  behalf  of  all  the  sub- 
committee members. 

Thank  you. 

Mr.  Bryant.  We  would  now  invite  to  the  witness  table  the  third 
panel.  First,  Gary  Bass,  the  executive  director  of  OMB  Watch; 
Mark  Isakowitz,  legislative  director.  National  Federation  of  Inde- 
pendent Business;  Jeffrey  SchifF,  executive  director  of  the  National 
Association  of  Towns  and  Townships;  and  David  K.  Voight,  direc- 
tor, Small  Business  Center  of  U.S.  Chamber  of  Commerce. 

I  am  glad  to  have  all  of  you. 

We  will  start  first  with  Mr.  Gary  Bass. 

STATEMENT  OF  GARY  D.  BASS,  PH.D.,  EXECUTIVE  DIRECTOR, 

OMB  WATCH 

Mr.  Bass.  Thank  you,  Mr.  Chairman. 

It  appears  that  the  objective  of  all  the  witnesses  today  is  to  make 
sure  that  regulations  are  far  more  responsive  to  the  needs  of  var- 
ious constituencies,  in  this  case,  small  entities.  Certainly,  as  a 
small  nonprofit — ^which  is  covered  by  the  Regulatory  Flexibility  Act. 
I  also  have  great  respect  for  the  need  of  having  regulations  be  flexi- 
ble. It  is  interesting,  by  the  way,  that  I  haven't  heard  much  dis- 
cussed about  small  nonprofits  today. 

But  before  I  jump  on  the  bandwagon  and  say  how  important  it 
is  that  regulations  flexibly  respond  to  small  entities,  I  want  to 
point  out  this  is  an  extremely  controversial  issue.  There  are  cases 
where  small  businesses  have  used  regulatory  burden  arguments 
when  in  fact  they  really  were  concerned  about  changes  in  statutory 
provisions,  laws  such  as  the  Clean  Air  Act. 

They  talk  about  regulatory  flexibility,  but  the  bottom  line  is  that 
they  are  concerned  about  the  statutory  authorization.  Con- 
sequently, we  cannot  let  regulatory  flexibility  be  a  euphemism  for 
undoing  congressional  intent  or  action. 

Secondly,  there  are  areas  where  issues  that  Eiffect  big  businesses 
equally  affect  small  businesses,  such  as  the  handling  of  toxic 
chemicals.  Whether  you  are  a  small  business  or  a  big  business,  the 
worker  is  faced  with  the  same  danger  of  that  chemical,  which 
makes  it  that  much  harder  to  provide  flexibility  for  a  small  busi- 
ness. Of  course,  you  also  have  to  ensure  the  protection  of  the 
health  and  safety  of  the  worker  regardless  of  the  size  of  the  busi- 
ness. 

These  things  don't  always  match  up  so  nicely.  There  are  shades 
of  gray  in  how  to  ensure  this  flexibility  while  still  assuring  the  pro- 
tections that  should  be  afforded  to  others.  I  also  might  mention 
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that  Mr.  Gekas'  example  of  the  OSHA  regulation  is  an  interesting 
one,  about  the  prohibition  of  closing  stairs  going  between  the  sec- 
ond and  third  floor.  Either  that  was  a  dumb  regulation  or  the  en- 
forcers are  handling  it  in  the  wrong  way.  But  the  bottom  line  is 
that  H.R.  830,  or  for  that  matter,  Executive  Order  12866,  is  really 
not  going  to  attack  that  in  a  systematic  way.  That  is  an  individual 
case  and  we  all  as  a  community,  whether  it  is  Congress  or  whether 
it  is  national  associations  or  whether  it  is  the  executive  branch, 
really  need  to  hunker  down  and  ferret  those  out  and  work  on  them 
to  make  them  better  regulations. 

You  also  have  heard  from  the  previous  panel  that  we  already 
have  vehicles  for  legally  challenging  the  questions  about  regula- 
tions through  the  M*A,  the  Administrative  Procedure  Act.  I  am 
struck  that  the  EPA  has  been  set  out  as  a  model  regarding  judicial 
review.  At  least  with  the  work  I  do  with  the  EPA,  almost  every 
small  business  complains  about  the  overwhelming  amount  of  re- 
dundancy of  regulatory  and  paperwork  burdens  imposed  on  them 
and  that  there  is  not  adequate  flexibility.  It  is  an  endless  battle, 
and  I  am  not  sure  judicial  review  through  H.R.  830  answers  these 
questions. 

Let  me  get  to  the  main  reasons  we  oppose  H.R.  830.  We  oppose 
the  bill  for  three  reasons.  First  and  foremost  is  that  the  goal  is  to 
have  a  coordinated  regulatory  system  and  as  the  last  panel  had 
identified,  that  we  want  to  change  the  culture  of  the  regulatory 
process  within  the  agencies. 

The  President  has  just  issued  on  September  30th,  Executive 
Order  12866.  One  of  the  key  components  of  it  is  a  whole  new  regu- 
latory planning  process.  And  in  that  planning  process  is  afforded 
an  opportunity  for  agencies  to  identify  and  see  what  other  agencies 
are  planning  well  in  advance  of  events.  This  would  be  at  minimum, 
a  year-plus  ahead  of  time. 

This  is  a  great  opportunity  for  the  Small  Business  Administra- 
tion to  assert  its  interests  on  behalf  of  small  entities  by  reviewing 
those  plans  and  commenting  on  them.  I  might  say  that  the  advo- 
cacy components  of  bill  that  we  are  talking  about  today  don't  go 
nearly  as  far  as  the  potential  of  this  regulatory  planning  process 
in  the  sense  that  the  SBA's  comments  will  not  only  be  reviewed  by 
OIRA,  the  0MB  office  that  handles  the  regulatory  issues,  but  it  can 
also  be  reviewed  by  the  Vice  President.  As  a  result,  the  SBA  com- 
ments can  gather  the  full  momentum  of  the  administration's  con- 
cern. 

I  would  also  point  out  that  the  SBA  does  not  have  adequate  re- 
sources to  do  full  analysis  of  every  single  regulation  that  would 
come  down  the  pike.  Thus,  small  entities  get  bigger  bang  for  their 
buck  by  using  the  order's  new  planning  process. 

Second  point,  direct  and  indirect  effects;  that  is  a  requirement  in 
H.R.  830.  But  the  Executive  order  already  addresses  both  direct 
and  indirect  effects,  both  in  the  sense  of  analyzing  the  costs  and 
benefits,  as  well  as  looking  at  intangibles  such  as  impact  on  jobs, 
economy,  and  all  other  kinds  of  ancillary  issues  such  as  distribu- 
tional effects,  equity,  and  a  number  of  components  that  deal  both 
directly  and  indirectly  with  the  impact  of  the  regulation. 

Now,  if  the  case  is  that  the  SBA  or  small  entities  are  dissatisfied 
with  the  methodological  approaches  to  assessing  indirect  effects. 
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there  is  also  under  the  Executive  order  a  regulatory  working  group 
made  up  of  the  agency  heads  and  which  will  address  those  meth- 
odological concerns.  So  there  is  already  in  place  a  vehicle  for  ad- 
dressing these  kinds  of  direct  and  indirect  impacts.  Furthermore, 
as  you  previously  mentioned,  the  Executive  order  addresses  very 
specifically  a  requirement  that  agencies  are  to  tailor  regulations  to 
respond  to  the  needs  to  smaller  entities.  Thus,  H.R.  830  is  redun- 
dant and  unnecessary. 

Finally,  as  a  third  point,  the  SBA  is  not  necessarily  the  answer. 
We  want  to  empower  organizations  and  constituencies  to  engage  in 
the  regulatory  process,  not  just  the  SBA.  There  are  a  host  of  infor- 
mation activities  under  the  National  Performance  Review  and  out- 
side of  the  National  Performance  Review  that  already  can  be  vehi- 
cles for  us  to  use  in  maximizing  the  ability  of  the  smaller  entity 
to  have  input  in  the  regulatory  process. 

I  might  mention  that  the  role  of  national  organizations  as  was 
talked  about  in  the  last  p£inel  is  not  really — is  not  really  dealt  with 
in  the  bill  that  we  are  considering  today.  What  we  are  talking 
about  empowering  in  the  bill  is  the  SBA  as  opposed  to  other  orga- 
nizations in  the  advocacy  component  without  going  to  court. 

Thank  you. 

[The  prepared  statement  of  Mr.  Bass  follows:] 
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My  name  is  Gary  Bass  and  I  am  Executive  Director  of  0MB  Watch,  a 
small  nonprofit  organization  covered  by  the  Regulatory  Flexibility  Act.   For  the 
last  ten  years,  0MB  Watch  has  monitored  the  regulatory  review  process,  placing 
high  prionty  on  educating  the  public  about  how  to  get  more  involved.   Our 
objectives  are  to  make  the  rulemaking  process  more  open,  make  regulations 
more  responsive  to  public  need,  and  improve  the  coordination  of  the 
administrative  decision-making  process  within  government  so  that  it  is  more 
efficient.    In  addition,  we  have  actively  worked  to  reduce  paperwork  and 
regulatory  burdens  needlessly  placed  on  nonprofit  organizations. 

We  do  not  support  H.R.  830  for  several  reasons: 

■  The  advocacy  functions  proposed  for  the  Small  Business  Administration 
can  better  be  achieved  through  procedures  already  authorized  under 
Executive  Order  12866,  President  Clinton's  new  order  on  Regulatory 
Planning  and  Review.  In  fact,  depending  on  actions  of  SBA,  the  Order 
may  actually  grant  SBA  greater  opportunity  for  influencing  the  outcome  of 
regulations  than  H.R.  830.   In  this  regard,  H.R.  830  is  redundant  and 
unnecessary. 

■  E.O.  12866  already  requires  agencies  to  consider  the  direct  and  indirect 
''     effects  of  regulations.  Again,  H.R.  830  is  superfluous. 

■  The  best  form  of  advocacy  is  to  provide  the  tools  and  means  for  action 
directly  to  those  entities  affected  --  in  this  case,  small  businesses, 
nonprofits,  and  governments  --  not  simply  the  Small  Business 
Administration.   H.R.  830  would  be  better  guided  by  requiring  agencies  to 
identify  new  ways  to  elicit  the  views  and  involvement  of  small  entities. 
Furthermore,  there  are  a  number  of  executive  branch  actions  underway 
that,  if  shaped,  could  empower  small  entities  to  have  a  voice  in 
administrative  decision-making,  giving  real  voice  to  the  concerns  of  those 
affected.    In  other  words,  H.R.  830  does  not  directly  address  the  real 
need.  Accordingly,  Congress  would  be  better  served  by  providing 
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effective  oversight  on  tfiese  executive  branch  actions  and  helping  to  shape  their 
effectiveness  before  enacting  H.R.  830. 

I  will  address  each  of  these  points  in  slightly  more  detail. 

Regulatory  Planning  and  the  SBA 

President  Clinton  signed  E.O.  12866,  Regulatory  Planning  and  Review/,  on 
September  30,  1993.   The  Order  provides  a  comprehensive  new  planning  process  that 
fundamentally  reverses  the  past  process  under  the  Reagan/Bush  years.   Since  1985, 
agencies  would  submit  regulatory  plans  to  OMB's  Office  of  Information  and  Regulatory 
Affairs  (OIRA).   OIRA  would  review  these  plans  for  consistency  with  the 
Administration's  policies  and  priorities,  allowing  agencies  to  begin  work  on  the 
regulatory  action  only  after  OIRA  approval. 

Under  the  Clinton  process,  agencies  are  to  prepare  comprehensive  Regulatory 
Plans  and  OIRA  is  to  distribute  them  back  to  agency  heads  so  that  agency  heads  can 
identify  what  other  agencies  are  doing.  Agencies  should  plan  to  continue  working  on 
their  Regulatory  Plans  unless  .an  agency  head,  OIRA,  or  the  Vice  President  raises 
concerns  about  what  they  are  planning.  This  process  is  intended  to  improve 
regulatory  coordination  by  letting  everyone  know  what  is  being  planned  as  opposed  to 
giving  OIRA  absolute  clearance  authority. 

More  specifically,  the  new  planning  process  has  four  steps: 

(1)  The  Vice  President  convenes  an  annual  policy  meeting  to  develop  a  common 
understanding  of  the  Administration's  priorities  and  coordinate  regulatory  efforts. 

(2)  For  all  regulations,  agencies  are  to  continue  publishing,  as  required  by  law,  the 
Unified  Regulatory  Agenda  twice  a  year  and  include  at  a  minimum:  ID  number, 
brief  summary,  legal  authority,  deadlines  for  action,  and  an  agency  contact. 

(3)  For  the  "most  significant  regulatory  actions,"  all  agencies,  including  independent 
regulatory  agencies,  are  to  prepare  on  an  annual  basis  Regulatory  Plans.  The 
Plans  are  to  contain  the  following:  the  agency's  regulatory  objectives  and 
priorities  and  how  they  relate  to  the  Administration's  priorities;  a  summary  of 
each  action,  including,  "to  the  extent  possible",  alternatives  and  preliminary 
estimates  of  costs  and  benefits;  a  statement  on  legal  basis  for  action;  a 
statement  on  need,  and  "if  applicable,"  how  the  action  will  reduce  risks  as  well 
as  how  the  "magnitude  of  the  risk  addressed  by  the  action  relates  to  other  risks 
within  the  jurisdiction  of  the  agency";  a  timetable  for  action;  and  an  agency 
contact. 
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These  Plans  are  to  be  sent  to  OIRA  by  June  1  each  year  and  within  10  days 
OIRA  is  to  circulate  it  to  affected  agencies,  White  House  Advisors,  and  the  Vice 
President.   Any  agency  head  can  notify  the  OIRA  Administrator  in  w/riting  of 
concerns  they  may  have  with  the  agency  Plan,  or  the  OIRA  Administrator  may 
put  in  writing  concerns  he  or  she  may  have  with  the  Plan.   The  OIRA 
Administrator  will  forward  these  written  concerns  to  the  affected  agency(ies),  the 
Advisors,  and  the  Vice  President.   The  Vice  President,  with  assistance  from 
Advisors,  may  "request  further  consideration  or  inter-agency  coordination." 

The  agency  is  to  publish  with  the  October  Unified  Regulatory  Agenda  (in  the 
Federal  Register)  these  Plans.  The  public  may  submit  comments  to  the  issuing 
agency  and  provide  a  copy  to  OIRA.  Thus,  in  October,  the  public  will  be 
informed  of  the  forthcoming  yearly  regulatory  plans  for  each  agency  and  have 
an  opportunity  to  have  input  about  these  plans. 

(4)    A  Regulatory  Working  Group  will  be  established  to  assist  agencies  in  identifying 
and  analyzing  important  regulatory  issues  (e.g.,  methods,  efficacy,  and  utility  of 
comparative  risk  assessment).  The  Working  Group  will  be  chaired  by  OIRA  and 
comprised  of  agency  heads,  the  Vice  President,  and  other  Advisors.  The 
Working  Group  will  not  have  responsibility  for  reviewing  individual  regulations. 

The  success  of  this  new  planning  process  will  largely  hinge  on  how  agencies 
perceive  the  process.  If  they  view  it  as  posing  additional  barriers,  it  will  likely  fail.  If 
they  view  it  as  an  opportunity  to  improve  the  coordination  and  quality  of  regulations,  to 
work  with  OIRA  and  other  agencies  in  a  cooperative  manner,  and  to  retain  the 
decision-making  authority  vested  by  Congress,  the  process  is  likely  to  be  a  major 
success. 

This  new  process  can  also  greatly  aid  the  Small  Business  Administration  since 
the  Regulatory  Flexibility  Act  similarly  applies  to  all  independent  and  executive 
agencie^  The  Act  does  not  require  an  agency  to  abandon  a  proposed  regulation 
because  it  might  have  a  "significant"  impact  on  small  entities,  only  to  consider  less 
burdensome  alternatives  and  to  explain  why  it  has  rejected  those  alternatives.   SBA 
has  no  approval  power.   It  simply  monitors  agency  compliance  with  the  Act.   Thus,  the 
power  of  SBA  has  been  limited  -  particularly  since  it  does  not  have  the  same  power 
of  the  purse  (and  much  more)  as  0MB. 

Keeping  in  mind  that  the  Act  was  passed  in  1980  before  OfvlB  became  a 
regulatory  "powerhouse"  and  acknowledging  that  0MB  will  continue  to  have  the  clout 
of  centralized  review,  it  makes  sense  that  the  SBA  should  work  more  closely  with 
OIRA  and  through  the  new  regulatory  planning  process.   To  maximize  its  power,  the 
SBA  should  request  from  OIRA  a  copy  of  agency  Regulatory  Plans  when  they  are 
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submitted  in  June  of  each  year  so  that  they  can  review  the  impact  on  small  entities. 
SBA  should  also  provide  written  comment  on  concerns  they  have  about  specific  Plans. 
In  one  sense,  SBA  active  participation  has  the  potential  of  having  greater  impact  on 
the  Administration's  actions  than  H.R.  830  could  ever  achieve.  This  is  because  the 
SBA  comments  would  be  considered  in  the  context  of  the  entire  review  process  at 
OIRA,  which  includes  review  by  the  Vice  President. 

Review  of  Direct  and  Indirect  Effects 

E.O.  12866  already  requires  agencies  to  undertake  a  number  of  steps  to 
assess  the  direct  and  indirect  effects  of  regulations  --  even  with  emphasis  placed  on 
the  impact  on  small  businesses  and  communities.   For  example.  Section  1,  Statement 
of  Regulatory  Philosophy  and  Principles,  of  the  Order  states,  "In  deciding  whether  and 
how  to  regulate,  agencies  should  assess  all  costs  and  benefits  of  available  regulatory 
alternatives,  including  the  alternative  of  not  regulating."   (Sec.  1(a))  (emphasis  added) 
When  an  agency  decides  to  regulate,  it  should  ensure  that  "the  benefits  of  the 
intended  regulation  justify  its  costs."  (Sec.  1(b)(6)) 

The  Order's  regulatory  principles  do  not  simply  address  costs  and  benefits.  The 
principles  also  require  agencies  to  consider  "the  most  cost-effective  manner  to  achieve 
the  regulatory  objective.    In  doing  so,  each  agency  shall  consider  incentives  for 
innovation,  consistency,  predictability,  the  costs  of  enforcement  and  compliance  (to  the 
government,  regulated  entities,  and  the  public),  flexibility,  distributive  impacts,  and 
equity."   (Sec.  1(b)(5))   And  if  this  cost-effective  approach  does  fully  address  direct 
and  indirect  effects,  the  Order's  principles  also  require  agencies  to  "consider,  to  the 
extent  reasonable,  the  degree  and  nature  of  the  risks  posed  by  various  substances  or 
activities  within  its  jurisdiction."  (Sec.  1(b)(4)) 

According  to  OlRA's  October  12,  1993  "Guidance  for  Implementing  E.O. 
12866", "there  is  no  requirement  that  an  agency  document  (in  the  preamble  or  in  its 
submissions  to  OIRA)  compliance  with  each  principle  of  regulation  set  forth  in  the 
beginning  of  the  Executive  Order  (Sec.  1(b));  we  do,  however,  expect  agencies  to 
adhere  to  these  principles  and  to  respond  to  any  questions  that  may  be  raised  about 
how  a  regulatory  action  is  consistent  with  these  provisions  of  the  Order."  Thus,  the 
Administration  fully  expects  agencies  to  consider  these  direct  and  indirect  effects  in 
deciding  whether  and  how  to  regulate. 

While  the  Order's  regulatory  principles  apply  to  agency  regulatory  efforts,  other 
sections  places  heavy  emphasis  on  assessing  the  direct  and  indirect  effects  of 
regulations  during  the  OIRA  review  process.   For  each  significant  regulatory  action,  an 
agency  must  submit  to  OIRA  a  comprehensive  assessment  of  three  things: 


107 


Testimony  of  Gary  D.  Bass 
November  18,  1993 
Page  5  of  8 

■  Benefits  anticipated  from  the  regulatory  action,  including  such  direct  and  indirect 
effects  as  "the  promotion  of  the  efficient  functioning  of  the  economy  and  private 
markets,  the  enhancement  of  health  and  safety,  the  protection  of  the  natural 
environment,  and  the  elimination  or  reduction  of  discrimination  or  bias"  (Sec. 
6(a)(C)(i)); 

■  Costs  anticipated  from  the  regulatory  action,  including  such  direct  and  indirect 
effects  as  "the  direct  cost  both  to  the  government  in  administering  the  regulation 
and  to  businesses  and  others  in  complying  with  the  regulation,  and  any  adverse 
effects  on  the  efficient  functioning  of  the  economy,  private  markets  (including 
productivity,  employment,  and  competitiveness),  health,  safety,  and  the  natural 
environment"  (Sec.  6(a)(C)(ii));  and 

■  Costs  and  benefits  of  alternatives  and  an  explanation  why  the  planned  action  is 
preferable  (Sec.  6(a)(C)(iii)). 

The  Order  also  makes  clear  that  assessment  of  direct  and  indirect  effects  of 
regulations  should  be  in  the  context  of  the  affected  populations.   A  special  emphasis  is 
placed  on  small  entities.   For  example,  the  Order  states  that  "Each  agency  shall  tailor 
its  regulations  to  impose  the  least  burden  on  society,  including  individuals,  businesses 
of  differing  sizes,  and  other  entities  (including  small  communities  and  governmental 
entities),  consistent  with  obtaining  the  regulatory  objectives,  taking  into  account, 
among  other  things,  and  to  the  extent  practicable,  the  costs  of  cumulative  regulations." 
(Sec.  1(b)(11))  (emphasis  added) 

All  of  this  is  to  say  that  E.O.  12866  already  requires  agencies  to  address  the 
direct  and  indirect  effects  of  regulations  on  small  entities.   Furthermore,  the  Order 
requires  OIRA  to  review  the  direct  and  indirect  effects  for  significant  regulatory  actions. 
Finally,  the  Order  is  far  more  prescriptive  in  its  definition  of  direct  and  indirect  effects 
and  will  likely  provide  more  insight  to  affected  populations  than  the  proposal  called  for 
in  H.R.  830. 

If  the  Small  Business  Administration  is  unhappy  with  the  method  used  to  make 
these  direct  and  indirect  assessments,  then  it  should  participate  in  the  Regulatory 
Working  Group  described  above.  The  Working  Group  will  address  methodological 
considerations  as  part  of  its  task. 

H.R.  830  Does  Not  Address  the  Real  Issue 

Despite  the  fine  work  of  the  Small  Business  Administration,  small  entities  need 
to  have  a  direct  voice.  Yet  the  bill  does  not  address  this  issue.  For  example,  the  bill 
could  have  had  a  provision  to  require  agencies  to  seek  the  input  of  small  entities,  but 
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it  does  not. 

Interestingly  enough,  the  Administration  has  a  number  of  different  projects  being 
discussed  or  underway  that  may  prove  useful  to  small  entities  in  their  pursuit  of 
improved,  more  flexible  regulation.   Accordingly,  it  may  be  more  helpful  for  Congress 
to  focus  its  energies  on  ensuring  that  these  projects  are  conducted  in  a  manner  that  is 
beneficial  to  small  entities  rather  than  dealing  with  H.R.  830. 

For  example,  the  Administration  is  developing  plans  for  a  government 
information  locator  system,  an  online  telecommunications  service  that  would  allow  the 
public  a  "one-stop  shop"  to  find  and  obtain  government  information.   This  locator 
system,  originally  envisioned  by  former  Representative  Frank  Norton  in  1980,  today 
could: 

■  Identify  regulatory  and  paperwork  requirements  by  business,  agency,  issue,  etc. 
In  this  way,  new  and  existing  small  businesses  could  quickly  find  requirements 
they  may  face; 

■  Obtain  rules  and  paperwork  that  may  be  necessary  to  conduct  business. 
Instead  of  just  locating  on  the  system  the  different  regulatory  requirements, 
small  entities  should  be  able  to  immediately  obtain  the  forms  and  paperwork 
that  may  be  necessary  to  be  in  compliance; 

■  Use  the  system  to  find  potential  duplication  among  regulatory  and  paperwork 
requirements  within  and  across  agencies  or  to  develop  ideas  on  how  to 
coordinate  and  streamline  various  requirements. 

At  this  point,  discussion  about  the  locator  has  been  limited  to  locating 
catalogues  or  indices  of  government  publications.   However,  0MB  will  be  announcing 
shortly  a  public  hearing  on  the  development  of  an  information  locator  system.    If 
properly  tiesigned,  it  has  the  potential  to  empower  small  regulated  entities  beyond 
anything  previously  conceived. 

Secondly,  under  the  National  Performance  Review,  the  Administration  has  at 
least  1 0  recommendations  for  improving  the  regulatory  systems  in  government.   Each 
of  these  are  being  more  fully  developed  for  implementation.   Several  of  these  efforts 
can  significantly  help  small  entities.   For  example,  the  Administration  intends  to  place 
greater  emphasis  on  the  use  of  negotiated  rulemaking  in  developing  new  rules.  The 
"reg  neg"  process  has  its  strengths  and  weaknesses,  but  most  certainly  can  be  a 
helpful  vehicle  for  providing  a  greater  voice  to  small  entities  in  advocating  for  flexible, 
more  responsive  rules. 
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Under  E.O.  12866,  agencies  are  encouraged  to  Involve  the  public  "with 
meaningful  participation"  prior  to  issuing  a  proposed  rule  in  the  Federal  Register. 
While  the  mechanism  for  this  has  not  be  w/orked  out,  this  could  be  a  great  opportunity 
for  small  entities  to  raise  their  concerns  early  in  the  process  and  in  a  manner  that  is 
unfiltered  by  the  Small  Business  Administration. 

The  Administration  is  also  encouraging  the  use  of  information  technology  and 
other  techniques  to  increase  opportunities  for  early,  frequent  and  interactive  public 
participation  during  the  rulemaking  process  and  to  increase  program  evaluation  efforts. 
The  White  House  has  begun  discussions  about  pilots  in  "electronic  rulemakings"  giving 
those  without  access  to  the  Federal  Register  more  opportunity  to  participate  in  the 
process.   Again,  these  plans  and  pilots  can  be  of  great  assistance  to  small  entities.    It 
would  be  particularly  helpful  if  national  associations  worked  closely  with  the 
Administration  in  conducting  these  pilots  so  that  they  can  inform  their  membership  on 
these  efforts. 

The  National  Performance  Review  also  addresses  recommendations  for 
improving  the  partnership  in  intergovernmental  service  delivery.   Many  nonprofit 
federal  grantees,  who  are  also  0MB  Watchers,  continue  to  complain  about  the 
proliferation  of  grant  rules  and- the  confusion  they  cause  (not  to  mention  the  time  and 
money  to  comply).   For  example,  a  nonprofit  in  Massachusetts  involved  in  drug  abuse 
education  efforts  has  complained  that  they  have  four  different  grant  application  forms 
for  four  different  federal  agencies  (and  other  applications  for  state  funds),  four  different 
reporting  requirements,  and  various  nuances  for  each  agency  on  the  standard  grant 
audit  requirements.   All  of  this  detracts  from  providing  the  service  they  are  supposed 
to  be  providing.   The  Administration  is  moving  in  a  direction  to  streamline  these 
application  and  reporting  requirements  in  order  to  improve  service  delivery. 

The  point  of  these  examples  is  to  show  that  legislation  is  not  necessarily  the 
solution.  The  Administration  appears  willing  to  work  collaboratively  on  improving  the 
regulatory  process  to  make  it  more  responsive.   This  will  not  be  easy  since  many  of 
the  issues  are  quite  controversial. 

While  we  all  want  to  reduce  regulatory  and  paperwork  requirements  and  make 
them  more  flexible,  it  is  not  easy  when  it  comes  to  regulating  chemicals,  for  example. 
The  dangers  of  a  toxic  chemical,  such  as  benzene,  is  the  same  in  a  big  business  as  it 
is  in  a  small  business.   The  health  and  safety  of  workers  is  of  paramount  importance. 
On  the  other  hand,  the  cumulative  effect  of  various  regulatory  requirements  on  a  small 
business  can  be  awesome.   It  is  these  cases  that  deserve  special  attention  to 
determine  if  there  is  a  manner  in  which  federal  agencies  can  improve  upon  the 
coordination  of  their  requirements  while  insuring  federal  protections. 
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Under  E.O.  12866,  OIRA  has  the  authority  to  convene  meetings  to  deal  with 
these  types  of  regulatory  issues.    It  may  be  helpful  for  OIRA  Administrator  Sally 
Katzen  to  convene  a  series  of  meetings  focused  on  the  cumulative  impact  of 
regulatory  requirements  on  selected  industries.    In  this  way,  new  ideas  might  be 
generated  about  how  to  afford  the  public  safeguards  while  reducing  the  burden  placed 
on  small  entities. 

Conclusion 

We  support  solutions  to  making  the  administrative  decision-making  process 
more  responsive  to  the  needs  and  concerns  of  small  entities.    However,  we  do  not 
believe  that  H.R.  830  will  achieve  that  end.    It  appears  the  Clinton  Administration  is 
sensitive  to  the  concerns  of  small  entities  as  evidenced  by  E.O.  12866,  the  National 
Performance  Review,  and  other  administrative  actions.   In  light  of  the  Administration's 
leadership,  we  hope  that  Congress,  the  Small  Business  Administration,  small  entities, 
and  other  affected  populations  will  work  collaboratively  with  the  Administration  in 
pursuit  of  making  the  regulatory  process  more  flexible  and  responsive  to  the  needs  of 
small  entities. 


Ill 

Mr.  Bryant.  Mr.  Isakowitz. 

STATEMENT  OF  MARK  W.  ISAKOWITZ,  LEGISLATIVE  REP- 
RESENTATIVE, NATIONAL  FEDERATION  OF  INDEPENDENT 
BUSINESS 

Mr.  Isakowitz.  Mr.  Chairman,  as  you  have  stated,  my  name  is 
Mark  Isakowitz.  I  am  the  legislative  representative  for  the  Na- 
tional Federation  of  Independent  Business.  NFIB  is  the  Nation's 
largest  small  business  advocacy  organization,  we  represent  some 
610,000  small  business  owners. 

I  want  to  thank  you,  Mr.  Chairman,  for  inviting  us  to  testify.  We 
have  supported  the  Reg  Flex  Act  since  it  was  first  drafted  in  the 
1970's  and  we  have  supported  strengthening  it  ever  since. 

I  think  that  the  specifics  have  been  sufficiently  covered  here  and 
I  would  like  to  take  a  step  back  and  make  a  broader  point,  if  I 
could,  and  that  is  I  would  like  to  answer  the  question  of  why  now? 

Why  have  we  reached  this  point  today.  Why  have  we  come  to  a 
point  where  more  than  240  Members  of  the  House  have  endorsed 
H.R.  830  and  why  has  the  Vice  President  seen  fit  to  endorse  judi- 
cial review  through  the  National  Performance  Review? 

I  think  there  are  three  reasons,  and  I  think  these  are  the  same 
three  reasons  that  this  subcommittee  should  look  at  and  should  use 
as  reasons  to  pass  H.R.  830.  I  think  the  first  one  has  to  do  with 
jobs,  because  every  issue  these  days  has  to  do  with  jobs.  The  presi- 
dential election  was  decided  about  jobs.  NAFTA  was  about  jobs  yes- 
terday, and  health  care  will  be  about  jobs  next  year.  So,  too,  it  is 
with  regulatory  flexibility  and  the  reason  that  is  the  concern  is  be- 
cause big  business  today  is  not  producing  jobs,  period.  All  net  new 
jobs  in  the  economy  from  1988  to  1990,  4  million  jobs  were  created 
by  small  business.  And  so  that  is  I  think  a  reason  why  people  are 
moved  towards  taking  on  this  issue. 

Secondly,  you  have  to  look  at  what  kind  of  climate  these  job  pro- 
ducers are  operating  in,  and  I  think  that  is  the  second  reason  you 
have  seen  concern  rise  over  this  issue. 

I  want  to  point  to  two  NFIB  foundation  studies  that  I  think  show 
why  you  have  240  bipartisan  cosponsors  to  this.  We  did  a  study 
that  was  released  last  year  called.  Small  Business  Problems  and 
Priorities,  where  small  business  owners,  5,000  of  them,  were  asked 
to  rank  from  1  to  75  problems  they  were  encountering  in  their 
businesses.  From  the  last  time  we  did  it  in  1986,  regulation  and 
paperwork  was  the  fastest-rising  area  of  concern  on  the  survey. 
And  outside  of  health  care  and  taxes,  no  problem  was  concerning 
small  business  owners  more  than  regulation  and  paperwork. 

Now,  let  me  take  a  look  at  new  business  owners  because  that  is 
also  important,  because  new  businesses  create  about  33  percent  of 
the  new  jobs  in  the  economy.  And  when  you  couple  that  with  the 
fact  that  one  in  two  new  businesses  is  out  of  business  after  the  first 
5  years,  then  you  have  to  be  concerned  about  what  is  worrying 
these  people. 

What  we  have  found  is  that  those  new  business  owners  will  tell 
that  you  the  problem  they  were  least  prepared  to  deal  with  when 
they  started  their  business  was  not  competition  from  a  larger  busi- 
ness like  Wal-Mart  or  something  like  that,  was  not  cash  flow  or 
whatever.  The   problem  they  were  least   prepared  to  deal   with 
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turned  out  to  be  regulation  and  redtape.  And  so  there  is,  I  think, 
the  second  element  of  consensus  that  has  brought  us  today  that 
this  problem  is  huge  and  growing  and  there  is  lot  of  data  to  sug- 
gest that. 

The  third  and  final  reason  I  think  we  are  here  today  is  because 
there  is  a  general  agreement  that  the  Regulatory  Flexibility  Act  is 
a  good  place  to  start  in  terms  of  setting  a  better  regulatory  atmos- 
phere for  these  job  creators  that  I  have  spoken  about.  And  it  is  our 
view,  it  is  the  view  of  NFIB  and  the  small  business  community, 
that  if  you  are  going  to  use  the  Reg  Flex  Act  as  a  tool  for  improving 
this  atmosphere,  judicial  review  is  an  indispensable  part  of  any  im- 
provement in  the  Regulatory  Flexibility  Act. 

We  followed  this  issue.  Before  I  came  here  I  read  the  testimony 
we  have  given  on  this  for  10  years  and  it  has  always  been  the  same 
in  the  sense  that  there  has  been  a  lot  of  noncompliance  and  some 
agencies  are  just  ignoring  it  altogether.  And  we  have  explored 
every  way  to  do  this,  and  it  is  our  view  that  the  only  way  you  are 
going  to  be  able  to  put  teeth  into  this  law  is  through  judicial  re- 
view, not  for  the  sake  of  a  lot  of  new  lawsuits  which  our  members 
cannot  afford. 

We  represent  businesses  that  employ  five  to  eight  people  and 
gross  about  $250,000  in  annual  sales.  So  it  is  not  for  the  sake  of 
flooding  the  courts.  It  is  for  the  sake  of  putting  teeth  into  a  law 
in  the  Nation  for  the  Nation's  job  creators. 

Thank  you. 

Mr.  Bryant.  Thank  you. 

[The  prepared  statement  of  Mr.  Isakowitz  follows:] 


113 


National  Fedentkm  of 
Indepcndeoc  BuslncM 


STATEME^4T  OF 

MARK  W.  ISAKOWITZ 
LEGISLATIVE  REPRESENTATIVE 

NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 


Before:  Subcommittee  on  Administrative  Law  and  Governmental  Relations 

Committee  on  the  Judiciary 

Subject:  H.R.  830,  The  Regulatory  Rexibility  Amendments  Act 

Date:  November  18,  1993 


Mr.  Chairman,  my  name  is  Mark  Isakowitz  and  I  am  a  legislative  representative  for  the 
National  Federation  of  Independent  Business  (NFIB).  NFIB  is  the  nation's  largest  small  business 
advocacy  organization,  representing  more  than  600,000  small  business  owners  throughout  the 
United  States.  The  typical  NFIB  member  employs  five  to  eight  people  and  grosses  about 
$250,000  in  annual  sales. 

I  want  to  begin  by  thanking  you,  Mr.  Chairman,  for  inviting  NFIB  to  testify  today. 
Improving  the  Regulatory  Rexibility  Act  (RFA)  is  a  high  priority  for  the  small  business 
community.  NFIB  has  actively  supported  the  act  since  it  was  first  drafted  in  the  1970s,  and  it 
is  in  this  context  tiiat  tiiis  hearing  on  H.R.  830  is  very  much  appreciated. 

Many  observers  of  the  Washington  scene  have  noted  the  absence  of  consensus  on  a  great 
number  of  issues  Uiis  country  faces.  But  Uiere  is  growing  bipartisan  agreement  about  two 
phenomena  that  are  taking  place  in  America's  small  business  sector.  Number  one,  virtually  all 
job  growth  in  this  country  comes  from  small  business.  And  number  two,  the  burden  created  by 
federal  regulation  falls  predominantiy  and  disproportionately  on  the  very  people  who  we  rely  on 
to  create  these  jobs,  small  business  owners. 


600  Mary-land  Ave,  SW,  Suite  700  •  Washington,  DC  20021  •  202  5S4  9000  •  Fax  202  554  04% 
The  (iinircluin  tij  Small  BmnieiS  for  hij'ly  Years 


114 


H.R.  830,  the  Regulatory  Flexibility  Amendments  Act,  is  a  cornerstone  of  a  third  element 
of  consensus  regarding  small  firms.  There  is  broad  agreement  that  legislation  must  be  enacted 
that  would  offer  much  needed  regulatory  relief  to  small  business.  We  must  move  toward  a 
system  in  which  regulations  achieve  what  they  must,  but  also  acknowledge  the  special  problems 
that  they  present  to  small  employers,  and  then  solve  those  problems  before  a  rule  is  issued. 
Happily,  that  consensus  has  taken  shape  and  gathered  momentum.  H.R.  830,  which  was 
introduced  by  Congressman  Tom  Ewing,  has  garnered  more  than  240  bipartisan  cosponsors.  And 
the  bill's  most  important  feature,  judicial  review  of  the  RFA,  was  endorsed  by  the  Clinton 
Administration  in  the  Vice  President's  National  Performance  Review. 

It  is  time  to  turn  that  consensus  into  the  law  of  the  land.  To  that  end,  my  testimony 
attempts  to  answer  three  basic  questions.  First,  what  impact  are  regulations  currently  having  on 
small  business?  Second,  is  the  Regulatory  Flexibility  Act  of  1980  a  useful  tool  to  address  that 
impact?   And  if  not,  what  exactly  should  be  done  to  make  the  act  more  effective? 

I  will  focus  primarily  on  the  first  question  of  the  impact  of  regulations  on  small  business 
for  a  very  simple  reason.   It  is  about  jobs. 

The  answers  to  the  second  and  third  questions,  relating  to  the  effectiveness  of  the  RFA 
and  ways  to  make  it  more  so,  have  become  all  too  clear  over  the  years.  Looking  back,  hfFIB's 
basic  views  on  the  RFA  were  basically  the  same  in  the  early  1980s  as  they  are  today.  Our 
concerns  about  the  law  have  been  consistent,  and  the  law  has  not  changed. 

But  as  we  consider  this  issue  today,  something  has  changed.  This  hearing  takes  place  at 
a  time  when  the  challenge  of  job  creation  is  central  to  every  debate  that  takes  place  in  Congress. 
Few  would  disagree  that  job  creation  was  the  key  issue  in  the  1992  election.  It  has  been  the 
main  focus  of  the  debate  over  the  North  American  Free  Trade  Agreement  this  year,  and  will  play 
the  same  role  during  health  care  votes  next  year.  In  addition,  the  issue  of  job  creation  plays  an 
increasingly  dominant  role  in  American  foreign  policy  around  the  world,  whether  you  look  to  the 
Pacific  or  the  Atlantic. 

The  reason  for  this  focus  can  be  found  in  a  fast  glance  at  recent  economic  numbers.  In 
the  fourth  quarter  of  1992,  for  example,  the  economy  grew  by  a  robust  four  percent.  But  from 
November  to  December  of  that  period,  the  unemployment  rate  did  not  improve.  Similarly,  in  the 
first  quarter  of  this  year,  the  gross  domestic  product  did  rise,  albeit  by  a  single  percentage  point. 
But  for  three  consecutive  months  early  this  year,  the  unemployment  rate  was  stuck  at  seven 
percent.  Similarly,  in  the  last  four  months,  unemployment  was  unchanged  for  three  months 
before  rising  a  tenth  of  a  percentage  point  last  month. 

What  accounts  for  weak  job  growth  at  a  time  when  the  economy  is  growing?  There  are 
numerous  factors.  One  of  them  is  unquestionably  the  rising  tide  of  federal  regulation.  And,  as 
I  will  explain,  this  rising  tide  hits  the  economy's  proven  job  creators  the  hardest. 

Small  business  has  produced  two  of  every  three  new  jobs  in  the  economy  since  the  mid- 
1970s.  From  1988  to  1990,  small  business  created  four  million  new  jobs  -  that's  every  new  job 
created  in  the  economy  during  that  period  of  time.  In  the  early  nineties,  the  small  business  jobs 
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machine  slowed  down  at  the  same  time  that  the  number  of  regulations  went  up.  Reducing  the 
costs  of  regulatory  compliance  is  at  the  root  of  new  job  growth.  A  strong  and  enforceable 
Regulatory  Flexibility  Act  would  be  a  step  in  that  direction. 

It  is  in  this  context  that  I  address  the  first  question  -  how  is  regulation  impacting  small 
business.  The  evidence  is  abundant  and  convincing.  It  comes  to  NFIB  from  our  own  research, 
but  also  from  individual  members  who  are  struggling  to  comply.  Last  year,  the  NFIB  Foundation 
published  an  extensive  survey  entided,  "Small  Business  Problems  and  Priorities."  Problems 
relating  to  government  regulation  and  paperwork  were  the  fastest  rising  area  of  concern  on  the 
survey.   Outside  of  health  care  and  taxes,  no  problem  concerned  small  business  owners  more. 

Complying  with  regulations  costs  our  economy  at  least  $400  billion  each  year.  The 
hidden  tax  of  complying  with  a  regulation  is  no  less  a  tax  than  any  other  government  levy.  And 
when  it  comes  to  businesses,  this  hidden  tax  is  regressive;  it  hits  the  "little  guy"  the  hardest. 


How  does  the  regulatory  burden  affect  new  businesses?  This  is  an  important  question 
because  new  firms  create  about  a  third  of  the  new  jobs  in  the  economy.  Another  NFIB 
Foundation  study  ("New  Business  in  America")  showed  that  of  all  the  challenges  faced  by  a  new 
business,  new  business  owners  are  least  prepared  to  deal  with  government  regulations  and  red 
tape,  and  are  generally  surprised  by  the  extent  to  which  government  burdens  play  a  role  in  their 
businesses. 

The  letters  we  receive  from  NFIB  members  speak  louder  than  the  statistics.  There  is  the 
small  constriction  company  that  looked  into  bidding  on  a  small  remodeling  project  at  a  post 
office  in  South  Dakota.  He  says  he  received  34  pages  of  plans,  400  pages  of  building  specs,  and 
a  100  page  book  of  bidding  instructions.  Of  these  instructions,  this  small  business  owner  wrote 
in  a  letter  to  the  U.S.  Postmaster,  "If  [your]  goal  is  to  discourage  prospective  bidders,  I'm  sure 
[you  have  been]  successful." 

Then  there  is  the  small  ink  manufacturer  in  Pennsylvania  who  employs  more  than  20 
people  and  deals  with  environmental  rules  on  a  regular  basis.  "A  small  business  like  ours,"  he 
writes,  "does  not  have  the  resources  to  remain  both  profitable  and  comply  with  present  and 
proposed  overburdening  regulations."  This  NFIB  member  goes  on  to  make  a  point  that  is  at  the 
core  of  Regulatory  Rexibility  Act.  He  says,  "The  cost  of  compliance  to  a  small  company  like 
[mine]  is  far  in  excess  on  percentage  of  sales  than  that  of  larger  companies  with  greater 
resources." 

This  comment  refers  to  what  economists  call  diseconomies  of  scale.  When  regulations 
present  a  fixed  cost  to  all  businesses,  the  smaller  company  will  have  a  per-unit,  per-employee 
compliance  cost  that  is  far  higher  than  that  of  a  large  business.  Simply  put,  small  business  is  not 
equipped  to  deal  with  federal  regulations.  Walk  into  any  small  business  and  look  for  the 
accounting  department,  or  the  legal  counsel,  or  the  human  resources  division.  You  will  not  find 
them.   Hence  the  need  for  regulatory  flexibility. 
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This  leads  directly  to  the  second  question:  Is  the  Regulatory  Rexibility  Act  a  good  tool 
to  lessen  the  impact  of  escalating  regulation?  The  only  way  to  answer  is  yes  and  no.  The 
purpose  of  the  RFA  is  to  have  agencies  analyze  proposed  regulations,  assess  potential  impact  on 
small  entities,  and  lessen  the  regulatory  burden  on  small  businesses  and  government  entities 
whenever  possible.   The  act  has  succeeded  in  this  goal  sometimes,  but  has  failed  often. 

There  are  several  instances  in  which  regulators  may  not  have  ever  understood  the  realities 
of  some  small  industry  if  it  were  not  for  Reg  Flex.  There  are  notable  cases  in  which  the 
Environmental  Protection  Agency,  the  Department  of  Labor,  and  other  agencies  have  made 
changes  to  regulations  that  produce  final  rules  that  accomplish  their  goals  while  making  them 
more  practical  in  terms  of  small  business  compliance.  And  with  Erskine  Bowles  heading  up  the 
Small  Business  Administration,  we  are  encouraged  by  the  tone  that  is  being  set  in  terms  of 
regulatory  relief  and  flexibility. 

On  the  other  hand,  regrettably,  there  are  all  too  many  instances  in  which  the  RFA  has 
been  ignored  or  has  simply  been  of  no  consequence,  despite  the  intentions  of  the  law  and  those 
who  enforce  it.  These  instances,  whether  we  are  talking  about  OSHA's  Hazardous 
Communication  Standard  or  the  Section  89  fiasco,  are  where  the  weaknesses  in  the  Reg  Rex  Act 
can  be  found,  as  well  as  the  remedies  that  are  needed  to  fix  them. 

Agencies  have  figured  out  numerous  ways  to  get  around  Reg  Flex.  In  the  end,  these 
loopholes  benefit  neither  the  small  business  owner  nor  the  agency  that  seeks  compliance  with  its 
rules.   There  are  two  major  loopholes. 

1.  Agency  exemptions.  The  Administrative  Procedures  Act  (APA),  which  governs  the 
regulatory  process,  makes  certain  exemptions  from  its  provisions  for  interpretive  rules 
(regulations  that  do  not  set  policy  but  merely  explain  or  clarify  it)  and  national  security  functions. 
The  Internal  Revenue  Service  and  the  Department  of  Defense  have  used  these  provisions  of  the 
APA,  incorrecdy,  in  our  view,  to  exempt  themselves  from  compliance  with  Reg  Flex.  This  is 
despite  the  fact  that  when  the  act  was  passed  in  1980,  the  Senate  Judiciary  Committee's  report 
clearly  stated,  "The  Committee  believes  that  meaningful  regulatory  reform  must  be  government 
wide,  enforceable,  and  coordinated  with  the  legislative  framework  for  the  agencies." 

Nevertheless,  the  IRS,  the  one  government  agency  that  affects  every  small  business  across 
this  land,  does  not  perform  a  single  regulatory  flexibility  analysis.  At  the  Pentagon,  small 
contractors  must  live  with  numerous  procurement  regulations  that  do  not  take  into  account  their 
impact  on  small  entities  and  discourage  small  firms  from  even  attempting  to  tap  into  contracting 
opportunities. 

2.  Lack  of  judicial  review.  Section  611  of  the  RFA  prohibits  judicial  review  of 
regulations  that  are  alleged  to  be  in  noncompliance  with  the  act.  A  court  challenge  cannot  be 
brought  against  a  rule  on  the  grounds  that  it  does  not  comply  with  the  Regulatory  Flexibility  Act. 
Couple  this  with  the  provision  that  states  that  agencies  do  not  have  to  perform  a  Reg  Flex 
analysis  if  they  certify  that  a  proposed  rule  has  no  significant  impact  on  small  entities,  and  you 
have  the  formula  for  a  law  that  is  almost  entirely  toothless. 
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Agencies  hide  behind  the  no-small-business-impact  certification  to  avoid  compliance  with 
the  RFA.  As  was  the  case  in  Lehigh  Valley  Farms  v.  Block,  an  agency  can  incorrectly  certify 
that  a  rule  has  no  significant  small  business  impact,  and  nothing  can  be  done  about  it.  It  is 
simply  not  judicially  reviewable.  As  President  Clinton  wrote  in  April,  "Experience  with  the  RFA 
suggests  that  improvements  may  be  needed  in  [RFA's]  implementation,  particularly  in  agency 
compliance  with  the  requirement  to  perform  adequate  regulatory  flexibility  analysis." 

These  loopholes  and  the  ways  in  which  they  have  limited  the  effectiveness  of  the 
Regulatory  Rexibility  Act  are  the  bad  news.  The  good  news  is  that  H.R  830  would  responsibly 
fix  the  act.  H.R.  830  would  eliminate  many  of  the  RFA's  weaknesses,  breathe  life  into  its 
strengths  and  change  for  the  better  the  regulatory  atmosphere  as  it  affects  small  business.  NFIB 
and  the  small  business  community  strongly  support  this  legislation. 

The  most  important  and,  in  NFIB's  view,  indispensable  feature  of  H.R.  830  is  that  it 
would  get  rid  of  the  prohibition  of  judicial  review  by  striking  that  section  from  the  law.  I  do  not 
say  this  as  a  means  to  advocate  a  flood  of  litigation.  Small  business  owners  do  not  want  this  to 
happen  and  in  many  cases,  cannot  afford  to  make  it  happen.  What  our  members  want  is  a  strong 
disincentive  against  ignoring  or  flouting  the  law.  Judicial  review  is  the  way  to  get  the  job  done. 
It  will  not  require  a  great  number  of  court  cases  for  this  deterrent  to  take  hold. 

H.R.  830  also  makes  other  improvements  in  the  RFA  that  NFIB  supports.  It  would 
require  that  agencies  consider  not  only  the  direct  effects  of  a  regulation,  but  the  indirect  effects 
as  well.  It  would  force  the  agencies  to  work  more  closely  and  in  greater  coordination  with 
SBA's  Chief  Counsel  for  Advocacy,  who  is  responsible  for  enforcing  the  RFA.  Finally, 
Congressman  Ewing's  legislation  would  reaffirm  the  Chief  Counsel's  authority  to  file  amicus 
briefs  in  cases  that  involve  the  review  of  federal  regulations. 

On  behalf  of  the  more  than  600,000  small  business  owners  of  NFIB,  I  urge  this  committee 
to  pass  H.R.  830.  It  is  not  regulatory  relief  for  its  own  sake.  If  enacted,  it  would  be  a  step  in 
the  right  direction  on  the  policy  issue  that  dominates  our  times:  the  creation  of  jobs.  While 
strengthening  the  Regulatory  Flexibility  Act  is  not  all  we  need  to  do  to  give  small  business  a 
boost,  it  is  certainly  a  significant  ingredient  in  the  effort  to  create  a  climate  in  which  jobs  can 
grow  and  entrepreneurs  can  thrive.  Our  members  hope  this  subcommittee  will  seize  upon  this 
opportunity  to  contribute  to  H.R.  830's  bipartisan  momentum,  just  as  a  majority  of  the  House  and 
the  Clinton  Administration  have  done. 

Thank  you,  Mr.  Chairman. 

Mark  W.  Isakowitz  is  a  legislative  representative  for  the  National  Federation  of 
Independent  Business  (NFIB),  specializing  in  the  regulatory  and  paperwork  burden  faced  by  small 
business  owners.  Prior  to  coming  to  NFIB,  Mark  served  for  several  years  as  a  press  secretary 
on  Capitol  Hill,  and  has  also  worked  as  an  aide  in  the  Ohio  Legislature.  Mark  is  a  cum  laude 
graduate  of  The  Ohio  State  University. 
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Mr.  Bryant.  Mr.  Schiff. 

STATEMENT  OF  JEFFREY  H.  SCHIFF,  EXECUTIVE  DIRECTOR, 
NATIONAL  ASSOCIATION  OF  TOWNS  AND  TOWNSHIPS 

Mr.  Schiff.  Thank  you,  Mr.  Chairman,  for  inviting  us  to  partici- 
pate. I  would  also  like  to  make  several  broad  statements  since 
many  of  the  details  have  already  been  handled,  and  to  take  advan- 
tage of  my  position  as  basically  the  only  local  government  rep- 
resentative coming  before  the  committee  today,  and  also  being  one 
of  the  final  witnesses  today. 

The  first  thing  I  would  like  to  mention  is  that  we  are  an  associa- 
tion of  13,000  mostly  small,  mostly  rural  communities  across  the 
country.  Some  very  smart  people  refer  to  us  as  the  "voice  of  small 
town  America  in  our  Nation's  capital." 

I  would  like  to  share  with  you  what  it  means  to  be  a  small  local 
government  in  America,  because  we  don't  have  very  many  of  them 
in  the  Washington  area.  There  are  today  39,000  units  of  general- 
purpose  local  government  in  the  United  States.  That  is  all  the 
towns,  all  the  cities,  all  the  counties  added  up;  39,000. 

Eighty-six  percent  of  them  have  populations  under  10,000  people. 
Three-quarters  are  under  3,000  people  and  fully  half  of  all  the  local 
governments  have  under  1,000  inhabitants,  and  that  brings  with  it 
a  lot  of  "baggage."  It  means  that  that  segment  of  the  regulated 
community  has  part-time  or  volunteer  employees.  Many  of  them 
have  no  stafi"  at  all. 

Many  political  scientists  have  created  a  new  term,  a  ZEG,  a  "zero 
employee  government,"  and  there  are  thousands  of  them  across  the 
country.  They  do  not  have  monies  for  things  we  take  for  granted: 
Computers  and  consultants  and  attorneys.  And  they  also  don't 
have  the  money  to  go  to  far-off  training  sessions  to  learn  about 
what  are  new  programs  or  requirements,  or  where  there  is  money 
or  an3rthing  like  that. 

So  this  is  the  environment  in  which  intergovernmental  regula- 
tion is  being  written  and  the  universe  on  which  it  falls  when  it 
goes  out  through  the  Federal  Register.  And  we're  talking  about  the 
overwhelming  majority  of  the  regulated  community  when  it  comes 
to  government  because  most  of  these  rules  do  not  say  they  shall 
apply  to  places  of  1  million  or  more  people.  They  say  it  shall  apply 
to  "State  and  local  governments."  So  this  is  where  these  regula- 
tions are  falling. 

And  when  we  do  not  have  realistic  regulations  which  are  dealing 
with  the  reality  in  America,  we  are  setting  up  a  scenario  that  I 
greatly  fear.  What  we  are  doing  is  spending — with  all  due  respect, 
we  are  spending  a  lot  of  money  and  resources  to  develop  laws  in 
this  Congress  which  then  are  written  into  regulations  by  agencies 
and  neither  have  any  bearing  on  the  reality  which  I  have  just  de- 
scribed. Then  we  go  on  and  we  consider  the  next  law  and  the  next 
regulation,  and  no  consideration  is  ever  given  to  the  possibility  of 
compliance  and  implementation  within  the  environment  of  the  re- 
ality that  I  have  just  described. 

i^d  so,  some  day  I  fully  expect  and  I  fear  we  will  wake  up  to 
headlines  that  say  there  has  been  some  environmental  disaster  in 
a  small  community,  and  on  that  day  some  Member  of  Congress  will 
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have  a  hearing  saying:  Did  we  not  pass  a  law  10  years  about  this 
issue? 

And  EPA  will  say:  Wait  a  minute,  we  have  had  for  five  years  reg- 
ulations on  the  books  that  deal  with  this  issue.  And  the  answer  is, 
yes,  there  is  a  law,  yes  there  is  a  rule,  but  unless  those  rules  are 
flexible  and  deal  with  the  reality  that  we  have  in  small-town  Amer- 
ica, they  are  ineffective. 

Right  now  what  we  are  facing  is  a  situation  where  there  is  no 
money;  the  mandates  or  the  rules,  whatever  you  want  to  call  them, 
they  are  unfunded.  They  are  inflexible,  and  unless  there  are  not 
enough  enforcement  people  either  at  the  Federal  level  or  at  the 
State  level  to  deal  with  this  huge  number  of  local  governments  and 
the  diversity  of  them.  Basically  they  are  out  of  sight,  out  of  mind, 
so  we  are  building  a  very  hollow  system,  which  at  its  very  best  is 
creating  second-class  citizenship  among  people  in  small-town 
America.  At  the  very  worst,  going  to  create  a  huge  disaster  at  some 
point  in  the  future. 

So  we  believe  that  rigorous  enforcement  of  the  Regulatory  Flexi- 
bility Act  would  be  a  good  way  to  deal  with  the  unfunded  mandates 
and  other  regulations  to  ensure  that  the  environment  and  health 
and  safety  of  small-town  America  and  Americans  who  live  there, 
are  better  guaranteed  than  writing  cookie-cutter  regulations  that 
we  find  now. 

And  this  is,  I  might  add,  is  without  seeking  any  exemptions  from 
these  rules,  because  we  do  not  want  our  members  to  have  less  of 
a  clean  environment  or  worse  health  and  safety  standards  than 
people  who  live  in  more  metropolitan  areas.  Our  goal  is  to  have  re- 
alistic rules  based  on  the  reality  we  find  in  small  towns,  whether 
we  like  it  or  not.  We  cannot  change  the  reality  as  I  described  it. 
That  is  what  is. 

So  we  should  be  writing  regulations  that  deal  with  this  situation. 
We  are  talking  about  a  majority  of  the  local  governments  in  the 
country.  And,  in  fact,  a  large  minority  of  the  population  still  lives 
in  these  small  towns,  maybe  as  much  as  30  percent. 

Another  point  I  would  like  to  make:  Under  the  present  system, 
some  people  have  indicated  that  there  have  been  inadequate  regu- 
latory flexibility  analyses.  Our  problem  is  basically  that  there  have 
been  no  regulatory  flexibility  analyses.  Without  any  penalty  what- 
soever and  without  the  requirement  that  these  agencies  say  how 
they  came  to  the  determination,  they  will  not  issue  a  Reg  Flex 
analysis.  That  means  that  an  organization  such  as  mine  is  robbed 
twice  of  an  opportunity  to  participate  with  the  agency  in  improving 
these  rules. 

One,  if  they  say  that  there  is  no  impact  on  small  communities, 
they  will  not  write  any  analysis  that  I  can  respond  to.  Secondly, 
if  they  do  write  an  analysis  and  we  do  comment  on  it,  and  they 
then  don't  publish  in  its  final  form,  I  have  again  lost  the  oppor- 
tunity to  have  an  impact  on  them.  And  so  we  do  believe  that  the 
chilling  effect  of  having  agency  decisions  open  to  judicial  review 
will  have  a  major  impact  on  improving  this  pathway  towards  more 
realistic  regulations. 

Thank  you  very  much. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  SchifT  follows:] 
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Mr.  Chairman,  distinguished  Committee  members,  thank  you  for  the 
opportunity  to  testify  on  the  need  for  judicial  review  of  the  Regulatory 
Flexibility  Act  of  1980.   Your  leadership  in  tackling  this  issue  of  such 
crucial  importance  to  local  governments  is  very  much  appreciated.    My 
name  is  JefiF  SchifF,  and  1  am  the  executive  director  of  the  National  As- 
sociation of  Towns  and  Townships,  or  NATaT. 

I  would  like  to  point  out  that  NATaT  is  a  member  of  the  Regulatory 
Flexibility  Act  Coalition,  and  we  are  pleased  to  associate  ourselves  with 
the  testimony  of  the  Coalition. 

NATaT  represents  approximately  13.000  of  the  nation's  39.000  gen- 
eral purpose  units  of  local  government.    Most  of  our  member  local 
governments  are  small  and  rural.    Mr.  Chairman.  I'd  like  to  stress  how 
small  most  ~  nfit  many  but  most  ~  local  governments  are.   According 
to  the  1992  Census  of  Goveniments.  eighty- five  percent  of  all  local 
governments  have  fewer  than  10.000  residents,  and  48  percent  have 
fewer  than  1.000.    So,  in  many  ways  our  membership  is  typical  of  local 
governments  found  in  the  United  States. 

We  especially  appreciate  your  interest  in  hearing  from  small  local  gov- 
ernments on  the  issue  of  the  judicial  review.    Besides  its  importance 
in  getting  federal  agencies  to  issue  realistic  regulations  for  small  local 
governments,  we  view  judicial  review  as  a  critical  tool  to  reduce  the 
burden  on  local  governments  during  this  period  of  proliferating  un- 
funded federal  mandates. 

Mandates  typically  are  created  to  address  or  achieve  laudable  goals  ~ 
cleaning  up  streams,  making  drinking  water  safe,  increasing  access  for 
the  disabled  —  and  are  often  enacted  in  response  to  constituent  de- 
mands.   Since  they  tend  to  serve  important,  publicly  agreed  upon 
goals,  it  is  important  that  they  be  capable  of  being  implemented  in  all 
localities  so  that  everyone  can  benefit.    Sadly,  small  communities  too 
often  find  themselves  unable  to  comply. 

Many  mandates  tend  to  have  their  most  pronounced  impact  on  grass- 
roots governments,  where  the  potential  for  direct  benefit  for  the  peo- 
ple is  the  greatest.    But,  the  lack  of  program  Jlexibility  for  enforcement 
at  the  local  level  frustrates  implementation  of  policy  objectives  em- 
braced by  the  mandates.   While  mandates  shift  responsibility  for  pro- 
gram implementation  to  the  local  level,  inflexible  mandates  eliminate 
the  benefits  of  local  implementation.    The  result  is  that  localities  must 
pay  more  than  is  necessary  to  implement  a  mandate,  straining  local 
government  coffers.    Local  tax  increases,  especially  in  the  unpopular 
property  tax,  must  increasingly  be  relied  on  to  pay  for  mandates. 
Faced  with  the  prospect  of  raising  taxes  and  confronting  civic  opposi- 
tion, many  local  officials  may  be  inclined  to  leave  public  office,  rather 
than  to  vote  for  the  elimination  of  successful  local  programs  just  to  be 
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able  to  meet  the  financial  burden  of  unfunded  state  or  federally  man- 
dated programs. 

Small  communities  are  simply  not  like  larger  urban  areas.   A  com- 
munity of  1.000-or  10.000.  for  that  matter-simply  cannot  do  the 
same  things  that  a  community  of  100.000  can.   Many  small  local  gov- 
ernments have  part-time  elected  officials,  and  many  have  part-time 
employees.    Though  they  work  virtually  full-time  on  local  government 
business,  they're  paid  just  part-time  wages  and  salaries,  meaning  that 
most  have  to  earn  their  living  from  another  Job. 

Getting  information  on  proposed  or  final  regulations  to  small  govern- 
ments is  terribly  difficult.    The  officials  of  these  communities  do  not 
get  the  Federal  Register,  and  chances  are  they  do  not  have  a  source  for 
it  nearby.    If  they  did,  they  would  probably  balk  at  the  prospect  of 
reading  some  of  the  more  comprehensive  regulations.    Just  the 
prospect  of  getting  effective  participation  when  an  agency  rule  is  pro- 
posed is  daunting,  given  the  window  to  provide  comments  and  the 
time  it  takes  for  organizations  like  NATaT  to  digest  the  rule  and  com- 
municate it  to  its  membership.   And  when  you  stop  to  consider  that 
NATaT  must  stay  on  top  of  proposed  regulations  firom  scores  of  federal 
agencies  at  the  same  time,  the  cumulative  effect  of  all  of  this  regula- 
tory activity  simply  makes  it  less  likely  that  small  governments  will 
ever  have  enough  resources  to  stay  on  top  of  things. 

Finally,  small  local  governments  have  a  very  limited  tax  base  which  can 
be  used  to  pay  for  regulations  and  mandates.  As  I  have  already  men- 
tioned, local  governments  must  increasingly  rely  on  the  property  tax, 
which  is  a  particularly  unpopular  tax.    Most  small  communities  do  not 
have  the  option  of  using  a  sales  tax  or  an  income  tax  to  make  up  the 
difference  between  what  can  be  raised  in  property  tax  and  the  amount 
necessary  to  comply  with  mandates.    Without  the  revenue,  compliance 
with  costly  regulations  is  obviously  difficult.   If  a  community  cannot  af- 
ford to  meet  an  environmental  mandate,  it  faces  enforcement  action 
and  possibly  steady  to  increasing  pollution  or  contamination.    For  in- 
stance, if  a  small  community  cannot  meet  costly  and  detailed  criteria 
for  landfill  design  and  must  close  its  landfill,  there  is  a  strong  likeli- 
hood that  midnight  dumping  will  occur,  addir^  to  pollution. 

Exempting  small  communities  from  regulations  is  not  the  answer  in 
most  cases.    People  in  small  communities  do  not  want  to  live  in  sec- 
ond-class communities.   They  want  to  be  able  to  comply  with  federal 
regulations  in  a  sensible  manner.   All  residents  should  be  entitled  to 
benefit  firom  the  policy  objectives  behind  federal  mandates:  they 
should  not  be  denied  those  benefits  just  because  they  happen  to  live  in 
a  smaller  governmental  unit  that  cannot  afford  to  deliver  those  bene- 
fits. 


123 


We  realize  that,  given  budget  realities,  unfunded  federal  mandates  will 
not  simply  cease.   While  we  do  not  advocate  blanket  exemptions  for 
small  communities,  we  do  believe  that  when  federal  agencies  issue 
rules  that  have  a  significant  impact  on  small  communities,  those  agen- 
cies should  explore  ways  in  which  the  rules  can  bejlexibly  imple- 
mented by  small  communities.    Flexibility  should  become  the  norm  in 
federal  agency  regulations.    Indeed,  it  is  the  law  according  to  the  Reg- 
ulatory Flexibility  Act  (P.L.  96-354). 

The  act  reqioires  all  federal  agencies:    (1)  to  analyze  fully  the  effects  of 
their  regulations  on  "small  entities."  (2)  to  explore  alternative  compli- 
ance mechanisms,  and  (3)  to  involve  these  entities  actively  in  the 
development  and  review  of  the  regulations.    The  act  defines  a  small 
entity  as  a  small  governmental  Jurisdictions  with  a  population  of  less 
than  50.000.  such  as  cities,  counties,  towns,  townships  and  villages,  as 
well  as  school  districts  and  special  districts.   A  small  entity  may  also 
be  a  small  business  or  a  small  non-profit  organization. 

TTie  law  seeks  to  ensure  that  federal  agencies  will  develop  effective 
and  efficient  regulations  that  do  not  place  an  unnecessary  burden  on 
the  public.    Alternative  regulatory  approaches  are  to  be  considered 
and.  as  appropriate,  made  available  to  small  local  governments.    In  ad- 
dition, regulations  are  to  be  developed  with  sufficient  opportunities  for 
input  fi-om  small  entities.    These  are  great  objectives.    Unfortunately, 
in  practice,  local  governments  over  the  past  13  years  have  been  de- 
nied the  benefits  of  the  Regulatory  Flexibility  Act. 

The  act  gives  a  federal  agency  issuing  a  regulation  two  options.   It  can 
certify  that  its  regulation  will  have  no  significant  impact  on  small  gov- 
ernments.   Or.  if  it  determines  that  there  is  an  impact,  it  must  con- 
duct a  regulatory  flexibility  analysis.  Any  such  analysis,  which  must  be 
published  in  the  Federal  Register  in  conjunction  with  the  proposed 
regulations,  must  discuss  the  impact  upon  small  governments,  in- 
cluding the  projected  reporting,  record-keeping  and  compliance 
requirements.    It  must  also  include  a  list  of  significant  alternatives 
which  would  accomplish  the  stated  objectives  and  minimize  the  eco- 
nomic impact  of  the  regulations  upon  small  governments. 

Significant  alternatives  may  include,  but  are  not  limited  to,  establish- 
ing different  compliance  or  reporting  requirements  for  small  entities; 
using  performance  rather  than  design  standards;  or  allowing  exemp- 
tions to  the  rule  for  small  entities.    In  essence,  the  law  is  attempting 
to  put  into  practice  the  old  adage:    'There's  more  than  one  way  to  skin 
a  cat. " 

Instead  of  going  through  the  analysis  required  for  assessing  the 
opportunity  for  regulatory  flexibility,  most  agencies  simply  issue  the 
certification  stating  that  their  rule  will  have  no  significant  impact  on 
small  governments.    In  this  way  they  can  avoid  examining  alternative 
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means  of  compliance  for  small  governments.    Issuing  the  certification 
implies  that  the  agency  has  conducted  some  analysis  as  to  what  the 
impact  of  the  regulation  will  be  on  small  governments,  but  in  reality, 
the  certification  is  almost  always  issued  without  the  agency  ever  con- 
ducting an  evaluation  where  there  wiU  be  an  impact. 

Unfortunately,  this  bureaucratic  dodge  is  able  to  take  place  because 
the  act  suffers  from  a  lack  of  "teeth"  to  force  agencies  to  comply  with 
the  law's  intent.    To  correct  this  problem.  Congress  should  amend  the 
Regulatory  Flexibility  Act  itself  to  subject  agency  compliance  with  the 
act  to  Judicial  review.    Individuals  aggrieved  by  an  agency's  failure  to 
comply  with  the  act  would  be  empowered  to  challenge  the  agency's 
actions  in  court.    In  other  words,  an  agency's  certification  that  its  reg- 
ulations had  no  impact  on  small  governments  would  be  subject  to  pos- 
sible judicial  challenge.    Or,  if  an  agency  agrees  that  its  regulations  will 
significantly  affect  small  communities  but  doesn't  consider  alternative 
approaches,  the  agency  could  be  challenged  in  court.   To  avoid  poten- 
tial litigation,  agencies  would  have  to  pay  much  more  attention  to  how 
their  regulations  affect  small  governments,  meaning  that  we  would  be 
restoring  the  original  intent  of  Congress  in  passuTg  the  Regulatory 
Flexibility  Act  in  the  first  place. 

H.R.  830,  introduced  by  Representative  Tom  Ewing,  R-111.,  would  allow 
judicial  review  of  the  Regulatory  Flexibility  Act.    H.R.  830  is  now 
cosponsored  by  more  than  a  majority  of  the  House.   Judicial  review  of 
the  Regulatory  Flexibility  Act  was  also  one  of  the  recommendations  of 
Vice-President  Gore's  National  Performance  Review  Report  on  Rein- 
venting Government.   The  administration  backs  it.    There  is  clearly  bi- 
partisan support  for  judicial  review. 

It  is  unclear  to  me  why  judicial  review  Is  acceptable  to  some  members 
of  Congress  when  it  applies  to  certain  statutes,  but  not  acceptable 
when  it  applies  to  the  Regulatory  Flexibility  Act.    It  is  okay  to  allow  ju- 
dicial review  of  the  National  Environmental  Policy  Act  and  many,  if  not 
most,  of  the  major  administrative  and  procedural  statutes,  but  not  this 
particular  statute.    In  other  words,  there  doesn't  seem  to  be  a  philo- 
sophical objection  to  judicial  review,  per  se. 

The  major  concern,  at  least  the  concern  that  we  hear  most  often,  is 
that  judicial  review  of  this  act  will  "clog  the  courts."    In  making  that 
assumption.  Congress  is  then  willing  to  continue  allowing  federal 
agencies  to  promulgate  regulations  in  a  "one  size  fits  all"  pattern  on 
small  local  governments  and  small  businesses  because  it  thinks  that 
judicial  review  will  burden  the  courts.   What  about  the  burden  on  local 
governments  and  business,  which  a  town  meeting  In  the  district  of  any 
member  of  Congress  will  confirm  as  being  real  and  costly  problem? 

The  greater  the  regulatory  burden  on  local  government,  the  greater 
thejtax  burden  on  the  citizens  of  those  communities,  unless  of  course 
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the  community  cannot  raise  property  taxes  and  must  instead  cut  pro- 
grams.  The  greater  the  burden  on  small  businesses,  the  fewer  the 
number  of  successful  small  businesses  which  create  the  most  jobs  in 
the  nation.    Is  this  the  policy  we  want  to  continue,  simply  because  we 
think  that  allowing  judicial  review  will  burden  the  courts? 

Judicial  review  is.  as  far  as  we  have  been  able  to  ascertain,  the  only 
means  of  ensuring  compliance  with  the  Regulatory  Flexibility  Act.    If 
there  is  any  other  method  of  ensuring  long-term,  government- wide 
compliance  with  the  act.  we  don't  know  what  it  is  and  we  would  be 
glad  to  hear  anyone  else's  suggestion.   The  only  realistic  alternative,  a 
presidential    executive  order,  falls  short  of  the  mark.    Elxecutive  or- 
ders are  only  good  for  as  long  as  a  president  is  in  office  and  actively 
enforcing  the  order. 

In  conclusion,  small  communities  are  ill-served  by  the  current  regula- 
tory process.    It  is  difficult  for  them  to  play  a  significant  part  in  the 
rule  development  process  and  make  their  concerns  known.     Many 
times  they  are  told  how  they  must  do  things  when  there  are  cheaper 
ways  to  go  about  it— for  example,  by  the  use  of  performance-based 
standards  rather  than  technology-based  standards.    Often,  the  record 
keeping  and  reporting  requirements  are  onerous  and  ill-suited  to  local 
governments  will  part-time  employees. 

We  know  that  the  federal  government  does  not  have  money  to  throw  at 
these  problems  that  we  have  tried  to  regulate.    Still,  the  problems 
need  to  be  addressed,  and  the  experience  of  recent  times  is  that  un- 
funded federal  mandates  continue  to  be  passed  along  to  the  states  and 
localities.    State  and  local  governments  no  longer  can  continue  to 
shoulder  these  burdens.   There  is  a  great  sense  of  resignation  and 
frustration  at  the  local  level  as  a  result,  and  one  thing  we  see  is  good 
people  declining  to  run  for  ofiice,  because  they  know  that  they  would 
be  forced  to  take  unpopular  steps  simply  to  be  able  to  comply  with 
federal  mandates  at  the  expense  of  eliminating  or  cutting  back  suc- 
cessful local  programs  that  have  contributed  toward  the  direct  protec- 
tion of  the  health,  safety  and  general  welfare  interests  of  the  people. 
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Mr.  Bryant.  Finally,  Mr.  Voight. 

STATEMENT  OF  DAVTO  K  VOIGHT,  DIRECTOR,  SMALL 
BUSINESS  CENTER,  U.S.  CHAMBER  OF  COMMERCE 

Mr.  Voight.  Thank  you,  Mr.  Chairman. 

With  apologies  to  whoever  it  was  that  said  "the  opera  ain't  over 
until  the  fat  lady  sings,"  we  have  finally  gotten  to  the  last  scene 
of  the  last  act. 

I  know  my  testimony  will  be  in  the  record,  so  I  would  simply  try 
to  summarize  some  two  or  three  of  the  highlights  with  the  thought 
that  they  may  be  a  broad  summary  of  some  of  the  concerns  and 
views  of  those  of  who  support  H.R.  830. 

For  the  record,  I  am  David  Voight.  I  am  director  of  the  Small 
Business  Center  of  the  U.S.  Chamber  of  Commerce.  Although  the 
chamber  is  thought  of  as  a  big  business  organization,  in  fact,  over 
96  percent  of  our  215,000  businesses  have  less  than  100  employees 
and  over  and  70  percent  have  less  than  10. 

We  also  encompass  nearly  all  of  the  Fortune  2000,  so  we  are  a 
mix  of  big  and  small  companies  and  we  do  endorse  H.R.  830. 

I  know  you  have  heard  a  lot  of  statistics  about  small  businesses 
as  the  engine  of  the  economy  and  the  job  creator  of  tomorrow  and 
today,  as  well  as  a  lot  of  the  problems  of  small  businesses.  I  won't 
go  into  that,  but  I  would  like  to  point  out  one  item  from  my  state- 
ment that  I  found  vary  startling.  This  is  a  statement  citing  a  late 
1980'8,  Arthur  D.  Little  study,  stating  that  small  businesses  spend 
1.2  billion  hours  and  over  $60  billion  per  year  just  in  filling  out  tax 
forms.  That  is  the  consequence  of  one  agency  and  an  agency  that, 
I  would  add,  has  largely  exempted  itself  from  the  Regulatory  Flexi- 
bility Act. 

For  small  business,  this  problem  gets  compounded  because  the 
effect  of  regulations  are  cumulative.  A  single  regulation  from  the 
IRS  might  be  very  reasonable.  A  single  regulation  from  the  EPA 
might  make  a  lot  of  sense.  A  single  objective  of  the  Department  of 
Labor  in  trying  to  regulate  something  probably  is  a  pretty  good 
idea.  But  for  small  business,  ultimately,  you  have  to  compile  and 
deal  with  all  of  these  and  it  builds  up. 

At  the  same  time,  however,  I  do  want  to  stress  that  being  small 
does  not  give  you  some  sort  of  sacred  right  to  poison  your  neighbor. 
Small  businesses  do  have  a  social  responsibility,  and  in  many 
cases,  they  are  very  much  more  aware  of  them.  It  is  their  neighbor- 
hood they  are  living  in.  It  is  their  water  they  have  to  be  concerned 
about  in  terms  of  quality.  Their  air  that  they  breathe.  And  they  do 
have  the  sense  of  need  of  regulation  and  do  want  to  be  cooperative 
where  they  can. 

In  fact,  when  the  original  RFA  was  passed  in  the  1980s,  I  think 
one  of  the  intents,  as  stated  in  the  congressional  findings,  was  to 
find  some  way  to  tailor  the  regulatory  process  to  make  it  easier  to 
recognize  the  particular  concerns  and  capacity  to  respond  that 
small  entities  have. 

I  would  add  that  I  think  the  intent  at  that  time  also  was  to  sim- 
plify the  life  of  regulators  at  the  same  time  as  well.  By  giving  the 
regulators  not  only  the  authority,  but  also  a  direction  to  be  flexible, 
they  were  also  given  a  better  chance  to  adjust  and  use  their  re- 
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sources  wisely,  and  to  create  a  cooperative  climate  in  which  those 
being  regulated  and  those  regulating  could  work  together. 

Over  the  years,  however,  problems  have  occurred  with  the  Regu- 
latory Flexibility  Act.  It  has  not  lived  up  to  its  full  promise  and, 
of  course,  that  is  one  of  the  reasons  why  we  are  discussing  H.R. 
830  today. 

We  certainly  do  endorse  many  of  the  proposals,  indeed  all  of  the 
proposals  of  H.R.  830,  such  as  those  strengthening  the  role  of  the 
Office  of  Advocacy,  and  clarifying  their  authority,  as  the  Chair 
pointed  out,  to  file  "friend  of  the  court"  briefs.  We  see  the  crux  of 
this  issue  as  the  question  of  having  some  kind  of  compelling  au- 
thority to  ensure  compliance  by  agencies.  In  short,  we  strongly  sup- 
port judicial  review. 

Several  others  have  raised  some  concerns  and  questions  about  ju- 
dicial review.  We  have  looked  at  this  very  carefully  and  have  con- 
cluded, as  apparently  did  the  Vice  President  in  his  Reinventing 
Government  Task  Force,  that  this  still  is  the  way  to  go.  We  want 
to  stress  as  several  others  have  that  we  do  not  support  judicial  re- 
view with  the  thought  that  we  want  to  encourage  mindless  law- 
suits per  se.  What  we  are  still  ultimately  interested  in  is  compli- 
ance with  the  RFA.  And  would  suggest  that  judicial  review  can  en- 
courage agencies  to  act  more  responsibly  up  front. 

We  would  suggest  there  might  be  other  ways  to  put  checks  on 
judicigd  review  and  encourage  compliance  even  with  the  potential 
threat  of  judicial  review,  such  as  authorizing  the  Office  of  Advocacy 
to  assist  other  agencies  in  drafting  their  procedures  for  RFA  com- 
pliance. This  would  perhaps  have  an  additional  benefit  of  uniform- 
ity. 

If  you  have  more  uniform  guidelines,  you  could  probably  have 
more  uniform  compliance. 

I  also  have  some  assumptions  about,  having  worked  with  the  Of- 
fice of  Advocacy,  creating  the  basis  under  which  a  suit  could  go  for- 
ward or  be  prevented  at  the  outset. 

Several  comments  have  been  made  about  the  recent  Executive 
order,  and  I  would  certainly  like  to  state  that  the  chamber  did 
strongly  applaud  President  Clinton  when  the  order  was  issued  in 
September.  But  we  also  recognize,  of  course,  that  this  is  an  Execu- 
tive Order  by  this  President  at  this  at  this  time  for  a  purpose. 

We  know  a  future  President  can  change  that  Executive  order, 
and  indeed  this  President  can  change  that  if  he  so  chooses.  We  are 
interested  in  a  more  permanent  resolution  and  one  which  will  en- 
compass Congress  as  part  of  the  process. 

So  in  conclusion,  I  would  like  to  say  again  that  small  entities 
aren't  seeking  some  sort  of  blanket  exemption  to  regulations.  They 
are  seeking  a  process  that  makes  sense  of  their  particular  cir- 
cumstances. That  was  the  intent  of  the  original  RFA.  It  is  still  a 
good  intent  and  we  strongly  urge  consideration  of  H.R.  830. 

Mr.  Bryant.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Voight  follows:] 
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Mr.  Chairman  and  members  of  the  Committee,  I  am  David 
Voight,  Director  of  the  Small  Business  Center  at  the  U.S.  Chamber 
of  Commerce.   I  am  testifying  today  on  behalf  of  the  Chamber 
Federation  of  more  than  215,000  businesses  (96%  of  which  are 
small  businesses  with  fewer  than  100  employees),  3,000  state  and 
local  chambers  of  commerce,  1,200  trade  and  professional 
associations,  and  68  American  Chambers  of  Commerce  abroad. 

The  Chamber  strongly  supports  the  "Regulatory  Flexibility 
Amendments  Act  of  1993"  (RFAA) ,  H.R.  830.   This  legislation 
recognizes  both  the  paramount  role  that  small  business  plays  in 
the  American  economy  and  the  debilitating  cumulative  impact  of 
federal  regulations  on  small  business. 

The  RFAA  is  not  about  shirking  the  small  business 
community's  social  responsibility  to  maintain  safe  enterprises. 
In  fact,  the  purpose  of  the  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  to  enhance  the  ability  of  small  businesses  to  comply 
with  federal  regulations.   Small  business  people  typically  live 
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where  they  work.   Consequently,  they  care  about  such  things  as 
their  environment  and  the  needs  of  their  employees,  who  are  also 
their  neighbors.   The  regulatory  flexibility  provided  by  the  RFA 
helps  them  ensure  that  they  can  meet  these  societal  goals,  as 
would  that  provided  by  the  RFAA. 

No  one  argues  about  the  important  role  of  small  business  in 
the  American  economy.   According  to  the  most  recent  issue  of  The 
State   of  Small   Business:   A  Report   of   the   President,    56.7%  of 
working  Americans  are  employed  in  small  firms.   The  Small 
Business  Administration  (SBA)  has  determined  that  small  business 
goods  and  services  accounted  for  52%  of  receipts  (sales)  in  1990. 
Perhaps  most  impressive  is  another  SBA  statistic  indicating  that, 
in  recent  years,  small  businesses  "have   created  all   of   the  net 
new  jobs   in    the   economy"^    (emphasis  added)  and  are  expected  to 
continue  to  do  so.   Given  these  demographics,  it  is  essential 
that  the  federal  government  carefully  consider  the  burden  imposed 
on  these  entities. 

As  for  the  suffocating  effects  of  federal  regulation,  I  cite 
a  late  1980' s  Arthur  D.  Little  study  stating  that  small 
businesses  spend  1.2  billion  hours  and  $60  billion  dollars  per 
year  just  filling  out  tax  forms.   This  translates  into 
approximately  $3,000  per  business  on  tax  forms  alone. 


'The  State  of  Small  Business:  A  Report  of  The  President.  United 
States  Government  Printing  Office:  Washington,  1992. 


130 


Tax  mandates  represent  only  a  portion  of  the  regulations 
that  the  federal  bureaucracy  imposes.   As  representatives  of  the 
Chamber's  small  business  "constituency,"  my  staff  and  I  keep  tabs 
on  virtually  every  issue  that  the  Chamber  considers  and  examine 
the  ramifications  of  each  for  smaller  firms.   Thus,  I  have  the 
unique  opportunity  to  see  a  cross -section  of  regulations  and 
their  cumulative  effect  on  small  business.   Restrictive 
regulation  goes  hand- in-hand  with  measures  varying  from  the 
Family  Medical  Leave  Act  (FMLA)  to  the  Immigration  Reform  and 
Control  Act  to  the  Clean  Air  Act.   While  all  of  these  examples  of 
regulation  are  motivated  by  commendable  social  conscience,  the 
cumulative  costs  of  implementation  are  truly  overwhelming  for 
small  entities.   The  proportionate  cost  of  regulatory  compliance 
for  small  firms  is  almost  three  times  that  for  large  firms. 

The  RFA  was  designed  to  provide  the  small  business  community 
respite  from  the  ever-growing  hindrance  of  excessive  regulation. 
It  lays  out  a  multi-step  process  that,  if  followed,  would  avoid 
imposing  excessive  regulatory  burdens  on  small  business  whenever 
possible.   Federal  agencies  must  assess  the  cost  of  compliance  to 
small  businesses  and  other  small  entities,  genuinely  consider 
alternative,  cheaper  ways  to  achieve  the  same  goal,  and  either 
adopt  the  more  cost-effective  substitute  or  justify  their  reasons 
for  rejecting  it.   It  is  a  praiseworthy  law  with  some  fundamental 
flaws.   Agencies  do  not  have  uniform  guidelines  to  follow  for 
complying  with  the  RFA,  rendering  compliance  inconsistent  among 
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the  agencies.   Agencies  also  do  not  have  to  answer  to  any- 
compelling  authority  for  noncompliance.   The  RFA  specifically 
excluded  the  courts  as  reviewers  in  the  interest  of  prompt 
execution.   These  deficiencies  in  the  process  have  led  to 
bureaucratic  abuses  of  the  RFA. 

The  RFA  allows  agencies  to  forego  an  analysis  if  the 

regulation  in  question  will  not  have  a  "significant  economic 

impact  on  a  substantial  number  of  small  entities."   This 

provision  has  become  a  loophole  by  which  agencies  wrongly 

circumvent  this  crucial  step.   Often,  they  develop  inaccurate 

conclusions  to  shirk  their  responsibilities  and  do  little  to 

justify  those  conclusions.   The  FMLA  is  a  timely  example.   In  the 

91  pages  of  FMLA  regulations,  the  Department  of  Labor  devoted  25 

lines  to  its  scant  regulatory  flexibility  considerations: 

The  Department  has  determined  that  such  an  analysis  is  not 
required  for  this  rulemaking.   This  conclusion  is  based  on 
the  fact  that  FMLA  only  covers  private  employers  of  50  or 
more  employees,  and  public  agencies.   Small  entities,  i.e. 
employers   with   fewer   than   50   employees,    are  exempt  (emphasis 
added)  .^ 

Clearly,  many  genuine  small  businesses  have  more  than  50 

employees . 

Bureaucratic  abuse  of  the  RFA  assumes  other  forms  as  well. 
The  RFA  exempted  what  it  calls  "interpretive  rules"  from 


^The  Family  and  Medical  Leave  Act  of  1993,  Federal  Regulations 
Part  82  5.  U.S.  Department  of  Labor  Employment  Standards 
Administration,  Wage  and  Hour  Division;  June  1993,  p. 39. 
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analysis.   Interpretive  rules  are  those  which  are  delegated  by 
Congress  to  the  appropriate  agency  with  specific  instructions. 
The  rationale  behind  the  exemption  was  that  the  agencies  had 
little  or  no  discretion  in  the  rulemaking  --  their  instructions 
were  specific.   The  IRS  has  asserted  that  all  its  regulations  are 
interpretative  rules  and  therefore  exempt  from  RFA  analysis,  an 
assertion  that  has  been  contested  by  small  businesses  for  years. 
IRS  regulations  meet  the  criteria  for  RFA  analysis.   They  are 
indeed  federal  regulations  and  they  undoubtedly  pose  significant 
economic  problems  for  the  small  business  community.   This  issue 
was  taken  up  at  the  Senate  committee  level;  however,  the  debate 
resulted  in  an  ineffective  provision  that  lacked  an  authoritative 
executor  and  again,  left  the  small  business  owner  without  a  forum 
to  voice  his  or  her  concerns. 

These  examples  clearly  highlight  the  need  for  two 
significant  changes  to  the  RFA.   First,  although  not  a  provision 
in  the  RFAA,  the  Office  of  Advocacy  within  the  Small  Business 
Administration  (SBA)  should  be  authorized  to  issue  uniform 
guidelines  for  agencies'  use  in  establishing  their  individual  RFA 
compliance  procedures.   (EPA  now  performs  a  similar  role  in 
helping  other  agencies  that  must  draft  environmental  compliance 
procedures.)   This  would  serve  the  dual  purpose  of  increasing 
agency  compliance  with  the  RFA  and  providing  a  rebuttable 
presumption  of  compliance  if  later  challenged.   Second,   the 
current  prohibition  of  judicial  review  of  compliance  should  be 
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lifted.   The  RFAA  would  grant  the  courts  jurisdiction  in  those  * 
cases  where  the  needs  of  the  small  business  community  have  been 
sacrificed  in  the  interests  of  expediency.   The  members  of  the 
Committee  must  understand  that  the  RFAA  would  not  render  the 
regulatory  process  more  litigious  but  rather  ensure  its  equity. 

Although  the  Chamber  views  the  institution  of  uniform 
guidelines  for  RFA  compliance  as  critical,  and  the  provision 
regarding  judicial  review  as  the  dominant  thrust  of  the  RFAA,  the 
RFAA  does  contain  several  other  provisions  to  strengthen  the 
original  RFA.   In  the  RFA,  the  Chief  Counsel  for  Advocacy  at  the 
SBA  was  charged  with  defending  small  business' s  interests  in  the 
federal  regulatory  process.   Occasionally,  lack  of  deference  on 
the  part  of  the  federal  agencies  has  rendered  the  seat  less 
effective.   The  RFAA  would  require  agencies  to  give  the  Chief 
Counsel  a  "preview"  of  proposed  rules  a  full  month  before  opening 
them  to  public  comment.   This  would  potentially  help  ensure  that 
a  fair  analysis  has  indeed  been  completed  and  would  hopefully 
"nip  poorly  developed  rules  in  the  bud, "  thereby  reducing 
conflict  in  the  later  stages  of  the  regulatory  process. 

Finally,  the  RFAA  explicitly  grants  the  Chief  Counsel  the 
authority  to  file  amicus  curiae  (friend  of  the  court)  briefs  in 
cases  that  will  foreseeably  affect  the  small  business  community. 
Although  the  original  RFA  did  contemplate  the  filing  of  such 
briefs,  the  Chief  Counsel's  attempts  to  do  so  in  the  past  have 
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met  with  considerable  opposition.  We  see  value  in  permitting  the 
Chief  Counsel  to  bring  the  plight  of  the  small  business  person  to 
the  courts'  attention. 

Small  businesses  have  too  often  born  the  brunt  of  the 
cumulative  impact  of  federal  mandates.   Given  their  importance  to 
our  struggling  economy,  we  need  to  ensure  not  just  their  survival 
but  their  growth.   The  RFAA  is  not  "sweeping"  legislation  --  it 
is  simply  an  opportunity  to  enhance  and  expand  on  the  intentions 
of  a  past  Congress.   The  RFA  is  a  plain  example  of  policy  that 
has  been  neutralized  through  years  of  bureaucratic 
misapplication.   We  urge  you  to  support  the  RFAA  and  put  the 
"teeth"  back  into  the  RFA. 

On  behalf  of  the  U.S.  Chamber  of  Commerce,  I  thank  you  for 
this  opportunity  to  present  our  views  and  I  welcome  any  questions 
from  the  Committee. 
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Mr.  Bryant.  Let  me  ask  a  few  aggravating  questions  that  have 
occurred  to  me  during  the  process  of  this. 

One,  it  would  be  fair  to  observe,  I  think,  that  some  of  the  groups 
that  have  testified  for  the  chamber  and  the  National  Federation  of 
Independent  Business  usually  oppose  the  establishment  of  regu- 
latory agencies  in  the  first  place,  and  then  usually  oppose  as  well, 
the  regulations.  Because,  obviously,  history  in  general  shows  that 
you  are  not  interested  in  seeing  your  members  regulated.  I  am  not 
thinking  of  an3rthing  specifically. 

I  wonder  if  it  doesn't  or  shouldn't  raise  some  concern  on  the  part 
of  policymakers  that,  in  effect,  we  are  hearing  through  this  bill, 
through  the  testimony  today,  advice  from  those  who  really  don't 
want  to  be  regulated  at  all.  Wouldn't  it  be  fair  to  raise  that? 

Mr.  VoiGHT.  I  would  like  to  at  least  dispute  it.  I  did  stress  at 
least  twice  in  my  comments,  and  would  be  happy  to  stress  again, 
that  I  don't  see  the  Regulatory  Flexibility  Act  in  particular  as  an 
avoidance  of  regulation  per  se,  but  rather  an  intent  to  tailor  regula- 
tions in  ways  to  make  them  more  sensible  and  work  better.  I  think 
it  can  be  further  argued  from  that  better  regulations  encourage 
better  compliance.  And  it  could  be  stated  that  the  RFA  really  im- 
proves regulations,  not  gets  rid  of  them. 

I  don't  think  at  any  point  in  our  support  of  RFA,  do  we  want  to 
suggest  that  regulations  are  something  that  we  have  no  respon- 
sibility to  deal  with  at  all. 

Mr.  Bryant.  Mr.  Isakowitz,  does  that  speak  for  you  as  well? 

Mr.  Isakowitz.  I  mean,  Mr.  Chairman,  I  suppose  I  would  plead 
guilty  that  there  are  an  awful  lot  of  regulations  we  have  opposed, 
but  at  the  same  time,  we  recognize  that  they  are  a  fact  of  life.  And 
we  think  that  it  behooves  both  small  business  owners  and  agencies 
that  if  they  are  a  fact  of  life,  to  make  them  work  better  for  the 
small  business  owner  and  for  the  agency. 

Like  I  say,  we  realize  we  are  not  going  to  get  rid  of  them.  They 
are  here,  so  we  think  it  is  mutually  beneficial  for  a  small  business 
owner  and  an  agency  to  do  them  right  and  do  them  fairly,  with  the 
least  cost  for  the  small  business  owner. 

Mr.  Bryant.  Let  me  ask  another  question  on  the  same  lines. 

Why  is  it  not  sort  of  a  political  question  to  be  decided  at  election 
time  whether  or  not  the  job  being  done  by  any  given  administration 
promulgating  regulations  is  being  done  badly  or  clumsily  or  is  over- 
reaching? In  other  words,  the  President  has  issued  this  Executive 
order,  this  presumably  is  going  to  lead  to  some  changes  in  the  way 
the  bureaucracy  operates,  it  may  or  may  not,  I  hope  so.  Previous 
Presidents  have  had  their  own  way  of  running  things.  So  if  they 
are  running  it  badly,  isn't  that  a  reason  to  go  to  the  voters  in  two 
years  and  say  we  want  the  Congressman  who  is  going  to  stop  this; 
or  if  it  is  a  President,  vote  out  this  administration,  as  opposed  to 
these  sometimes  futile  efforts  to  try  to  develop  such  a  fine  program 
that  bad  things  can't  happen,  which  usually  doesn't  work? 

Let  me  start  with  the  two  gentlemen  that  didn't  speak  before. 

Mr.  Schiff. 

Mr.  Schiff.  I  thought  you  were  going  to  be  directing  these  ques- 
tions to  my  other  colleagues. 

Mr.  Bryant.  Any  of  you. 
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Mr.  SCHIFF.  I  think  that  the  situation  these  days,  whether  we 
hke  it  or  not,  is  so  compHcated.  There  are  so  many  rules,  so  many 
regulations,  that  to  expect  the  electorate  to  be  able  to  know  where 
they  are  coming  from.  We  find  when  we  survey  our  members,  that 
they  have  no  idea  whatsoever  whether  this  is  a  State  regulation, 
a  Federal  regulation,  a  Federal  regulation  that  the  State  is  being 
required  to  implement.  It  is  a  mind-boggling  environment  for 
them — for  the  electorate.  And  therefore,  why  not  try  to  improve  a 
situation,  where  this  huge  industry  in  Washington  which  is  called 
the  "association  industry^'  and  which  has  relationships  with  Fed- 
eral agencies,  and  utilize  them  in  a  more  effective  way. 

Mr.  Bass.  I  would  argue  that  the  last  election  was  about  some 
of  this.  I  do  recall  the  name  of  the  Quayle  Council  on  Competitive- 
ness coming  up  more  than  once  during  the  campaign.  I  also  think 
this  President  has  responded  affirmatively  to  those  issues  by  end- 
ing back-door  conduits,  by  creating  the  Executive  order  on  regu- 
latory planning  and  review  and  by  issuing  another  Executive  order 
on  unfunded  mandates. 

This  President  is  also  using  the  National  Performance  Review  to 
respond  to  these  concerns.  So  I  do  think  that  in  one  small  sense, 
the  election  was  about  making  the  administrative  decisionmaking 
process  more  responsive. 

I  would  like  to  add  two  points.  I  continue  to  hear  supporters  of 
the  bill  say  they  don't  want  to  sue  but  want  to  put  teeth  into  this 
process.  And  that  they  seek  greater  opportunity  for  dialog  and 
input  in  having  the  agencies  be  more  responsive. 

Under  the  President's  Executive  Order  12866  all  of  the  agencies' 
forthcoming  plans  for  the  year  are  going  to  be  published  in  the 
Federal  Register  every  October,  giving  the  public  greater  oppor- 
tunity before  the  regulation  is  published  as  a  notice  of  proposed 
rulemaking  to  comment  to  the  agency  as  well  as  to  0MB  on  wheth- 
er the  plan  is  responsive  to  the  needs  of  small  entities. 

Secondly,  while  we  are  all  fearful  of  the  cumulative  effects  of  reg- 
ulation, this  bill  does  not  address  nor  resolve  the  problem  of  cumu- 
lative impact.  It  may  be  more  advantageous  for  all  of  us  that  are 
concerned  about  the  cumulative  impact  to  begin  a  dialogue — sector 
by  sector  or  industry  by  industry — to  really  see  what  we  are  talk- 
ing about  in  terms  of  real  regulatory  and  paperwork  burdens. 
Maybe  0MB  should  broker  this  type  of  meeting  since  they  already 
have  the  authority  to  convene  such  meetings  the  authority  to  mini- 
mize paperwork  and  regulatory  burdens. 

Mr.  Bryant.  You  gentlemen  want  to  add  something? 

Mr.  VoiGHT.  I  indicated  earlier  that  the  chamber  did  applaud  the 
President's  Executive  order.  Of  course,  the  proof  is  in  the  execu- 
tion. We  certainly  would  consider  it  fair  to  monitor  the  success  and 
implementation  of  that  Executive  order  and  feel  free  to  criticize  if 
that  does  not  live  up  to  that  promise. 

I  think  that  Members  of  Congress  have  that  problem  constantly. 
Certainly,  the  role  of  a  Member  of  Congress  is  diverse.  It  is  not  just 
being  a  legislator.  You  have  a  lot  of  concerns  of  your  own.  I  think 
it  is  fair  for  constituents  to  say  my  Representative  did  or  didn't  do 
a  good  job  in  helping  with  my  Social  Security  check  or  OSHA,  or 
whatever  it  might  be.  I  think  that  does  happen. 
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I  also  would  agree  in  terms  of  a  need  for  improved  and  enhanced 
dialog  in  terms  of  regulatory  processes,  too.  I  see  no  reason  why  we 
should  not  be  as  inclusive  as  possible  and  bring  in  as  many  people 
as  possible.  I  don't  think  that  obviates  the  need  for  compelling  pos- 
sibilities such  as  judicial  review  so  that  agencies  have  more  incen- 
tive to  work  together  with  other  parties. 

Mr.  ISAKOWITZ.  Mr.  Chairman,  two  quick  points. 

Mr.  Bryant.  Mr.  Isakowitz. 

Mr.  Isakowitz.  I  think  your  point  is  well  taken,  shouldn't  we  be 
able  to  take  care  of  this  stuff  in  the  political  process?  If  you  are 
frustrated,  vote  out  the  guy  that  passed  the  law  that  resulted  in 
the  legislation.  I  think  that  is  legitimate,  but  there  are  always 
going  to  be  cases  in  between  elections  that  you  are  going  to  have 
things  happen. 

For  example,  like  the  Family  Medical  Leave  Act,  this  does  not 
necessarily  relate  to  regulatory  flexibility,  but  once  it  is  passed, 
once  it  is  the  law  of  the  land  after  an  election,  it  is  a  legitimate 
concern  to  see  how  it  is  going  to  be  implemented,  whether  there  are 
going  to  be  90  pages  of  regulations  or  whether  there  is  going  to  be 
paperwork  associated  with  it. 

So  these  are  things  that  happen  outside  of  the  political  process 
relating  to  implementation  that  we  are  very  concerned  about.  But 
I  think  your  point  is  well  taken  that  the  political  process  is  cer- 
tainly one  tool  in  all  this. 

Mr.  Bryant,  Basically,  what  I  am  saying  is  I  am  asking,  are  we 
not  adding  still  another  layer  of  bureaucracy  to  the  layer  of  bu- 
reaucracy which  is  already  being  complained  about  and  ultimately 
there  is  no  end  to  this.  I  mean,  you  cannot  program  perfection  in 
human  activities. 

Mr,  Isakowitz.  I  understand.  My  simple  point  would  be  we  are 
not  trjdng  to  add  additional  layers,  we  are  just  trying  to  have  agen- 
cies abide  by  a  law  that  was  passed  in  1980,  which  is  the  Regu- 
latory Flexibility  Act,  That  is  our  goal  here. 

Mr.  Bryant.  I  think  my  question  is  particularly  brought  into 
focus  by  the  fact  that  in  my  experience  in  the  State  legislature  and 
in  Congress  for  20  years,  most  of  the  time  groups  such  as  cities  and 
businesses  have  been  testifying  against  judicial  review  of  most  ev- 
erything. I  mean  they  don't  want  to  be  sued. 

They  don't  want  anybody  suing  the  agencies  that  they  are  friend- 
ly with.  And  most  of  the  time  at  the  State  level,  agencies  are  pretty 
friendly  with  the  business  groups  that  worry  about  them.  Here  we 
are  now  advocating  the  use  of  the  courthouse  in  the  very  same 
ways  that  I  have  heard  it  condemned  for  many,  many  years. 

Mr,  VoiGHT.  To  a  certain  extent,  I  think  this  is  something  like 
having  a  fleet  in  place.  Just  because  you  have  a  Navy,  doesn't 
mean  you  are  invading  Cuba  tomorrow.  It  might  be  nice  to  have 
that  capacity  if  you  wanted  to. 

I  don't  really  think  that  because  we  are  advocating  judicial  re- 
view, we  are  advocating  lawsuits  per  se,  I  think  it  would  have  a 
side  benefit  of  creating  a  greater  incentive  for  working  with  agen- 
cies again  at  the  start. 

Mr.  SCHIFF,  Our  position  is  that  by  having  this  arrow  in  our 
quiver,  we  would  be  able  to  change  the  quality  of  the  regulation. 
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There  is  a  lot  of  work  that  is  going  to  develop  rules  now  that  don't 
make  any  sense. 

One  good  example,  even  though  it  was  under  the  previous  Execu- 
tive order,  it  was  an  Executive  order  and  RFA  was  in  effect.  There 
was  no  regulatory  flexibility  analysis  done  of  the  Americans  with 
Disabilities  Act.  In  fact,  the  Department  of  Justice  said  that  they 
did  not  expect  there  to  be  any  adverse  economic  impact  on  small 
local  governments.  Now  that  is  simply  not  true. 

That  doesn't  mean  that  we  do  not  support  ADA.  We  do  support, 
however,  an  ADA  that  takes  into  account  the  reality  of  a  local  gov- 
ernment with  a  thousand  people  trying  to  implement  it  and  to 
make  their  programs  and  facilities  accessible  to  the  disabled. 

Mr.  Bryant.  Mr.  Bass,  you  stated  that  the  President's  new  Exec- 
utive order,  particularly  the  new  regulatory  planning  process,  rath- 
er than  H.R.  830,  more  aptly  addresses  the  concerns  of  the  small 
entity,  but  your  position  is  qualified  by  your  statement  "the  success 
of  this  new  planning  process  will  largely  hinge  on  how  agencies 
perceive  the  process.  If  they  view  it  as  posing  additionsd  barriers, 
it  will  likely  fail."  I  am  quoting  from  you  there. 

If  that  happens,  how  would  you  suggest  Congress  address  the 
concerns  of  small  businesses  and  small  entities? 

Mr,  Bass.  I  think  that  the  challenge,  first  of  all,  is  to  make  the 
process  work  and  make  maximum  use  of  its  advantages.  As  a  com- 
munity— including  the  colleagues  on  my  panel — we  need  to  strive 
to  make  that  process  work. 

Should  it  not  work  when  we  review  it  at  a  later  time,  then  we 
will  have  to  look  at  legislative  alternatives,  but  at  this  point,  we 
don't  need  to.  The  buzzword  I  have  heard  today  is  "ossification" 
and  I  think  what  we  don't  want  to  see  is  a  system  become  even 
more  cumbersome  than  it  is  today. 

I  don't  want  to  see  the  SBA  review  every  single  regulation  for  di- 
rect and  indirect  effects,  when  in  fact  the  Office  of  Information  and 
Regulatory  Affairs  which  has  considerable  clout  is  already  requir- 
ing that.  I  don't  want  to  see  the  SBA  engaged  in  a  whole  other  re- 
view activity,  when  in  fact  the  White  House  is  already  engaged  in 
the  centralized  review  process. 

My  suggestion  is  we  work  to  make  this  new  regulatory  planning 
and  review  process  effective.  If  it  is  not,  we  can  revisit  it  and  then 
look  at  the  legislative  siltematives. 

Mr.  Bryant.  Very  well. 

Mr.  Isakowitz,  you  suggested  that  your  group  would  like  to  see 
consideration  of  indirect  effects  of  the  roles  of  small  business.  Mr. 
Vladeck  testified  that  the  agencies  don't  have  the  resources,  in  his 
words,  for  a  meaningful  outreach  to  encourage  those  small  business 
entities  who  are  directly  affected  by  the  regulation  to  provide  use- 
ful dialogue. 

If  that  is  the  case,  how  would  they  begin  to  effectively  consider 
the  indirect  impact  that  regulation  would  have? 

Mr.  Isakowitz.  Because  of  the  lack  of  resources?  I  think  that  is 
a  good  question.  I  guess  the  best  way  I  would  answer  it  is  we  are 
searching  for  any  number  of  mechanisms  to  have  the  Federal  Grov- 
emment  live  in  a  climate  where  they  look  at  the  cumulative  effect 
of  the  regulations  where  this  is  constantly  on  the  mind  of  regu- 
lators. 
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Quite  frankly,  I  would  be  willing  to  look  at  any  number  of  ways 
of  doing  it.  And  I  think  that  is  a  difficult  problem,  finding  the  re- 
sources to  do  it.  But  I  would  be  interested  in  suggestions  of  alter- 
native ways  to  find  ways  to  look  at  a  cumulative  impact  in  a  law, 
not  just  in  an  Executive  order. 

Mr.  Bryant.  Mr.  Schiff,  you  stated  in  your  testimony  that  in- 
stead of  going  through  the  analysis  required  for  assessing  the  op- 
portunity for  regulatory  flexibility,  most  of  these  agencies  just  issue 
a  certification  stating  that  the  rule  would  have  no  significant  im- 
pact. In  your  view,  what  kind  of  research  and  analysis  would  an 
agency  have  to  do  in  order  to  justify  finding  it  wouldn't  be  a  sub- 
stantial impact? 

Mr.  Schiff.  First,  I  think  that  it  would  need  a  change  in  their 
attitude  toward  what  their  job  is,  because  right  now  in  the  inter- 
governmental regulatory  environment,  the  members  that  I  rep- 
resent and  many  other  small  local  governments  are  in  fact  the  ma- 
jority that  the  agencies  are  trying  to  regulate. 

What  it  means  for  them  is  that  they  should  look  at  how  a  coni- 
munity  with  few  staff  resources  and  financial  resources,  which  is 
reliant  on  or  required  to  rely  solely  on  the  property  tax  to  pay  for 
any  services,  including  unfunded  Federal  mandates,  how  that  com- 
munity would  in  fact  be  able  to  carry  out  the  intent  of  Congress 
in  a  way  that  makes  sense  to  them.  And  from  my  experience,  I 
know  that  it  can  be  done  by  a  Federal  agency. 

I,  myself,  was  a  member  of  the  Office  of  Revenue  Sharing  staff 
back  in  the  1970's.  This  was  before  RFA.  Revenue  Sharing  was  a 
law  that  required  overnight  compliance  by  39,000  local  govern- 
ments to  a  brandnew,  broad-ranging  program  that  was  completely 
fungible  when  the  money  got  to  the  local  level  and  had  significant 
mandates.  And  I,  as  the  intergovernmental  relations  director,  was 
required  to  try  to  help  these  local  governments  not  be  frustrated 
into  waiving  their  participation  in  the  program,  because  that  was 
a  highly  politicized  program,  and  the  President  at  that  time  want- 
ed the  program  to  work. 

What  we  did  without  RFA,  is  that  we  all  sat  down,  and  it  was 
interesting  that  none  of  us  had  worked  for  the  Federal  Government 
before.  We  sat  down  and  said,  how  are  we  going  to  make  these  reg- 
ulations work,  with  regard  to  auditing  and  accounting,  civil  rights 
and  citizen  participation,  and  all  the  other  mandatory  require- 
ments. And  we  came  up  with  ways  to  do  it  just  by  talking  to  people 
in  this  town,  reaching  out  to  them,  getting  them  to  participate  in 
forums  with  us,  to  educate  us  on  what  it  means  to  be  a  small  gov- 
ernment. 

And  in  those  regulations,  if  people  were  to  go  back  to  those  regu- 
lations to  look  at  them,  there  were  standard  regs  which  are  invari- 
ably followed  by  subsections  that  say;  "if  you  receive  less  than 
$25,000  a  year  in  revenue  sharing,  you  may  do  all  or  any  of  those 
alternative  things  in  order  to  comply  with  what  the  Congress 
meant  to  have  you  do  with  this  provision." 

So  it  can  be  done.  I  have  great  faith  in  the  creative  powers  of 
the  Federal  agencies.  Right  now  what  they  are  doing  is  channeling 
those  resources  into  a  cookie-cutter  approach  to  regulation.  What 
we  need  to  do  is  rechannel  those  same  energies  into  coming  up 
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with  ways  to  have  effective  but  alternative  compliance  mecha- 
nisms. 

Mr.  Bryant.  OK. 

Mr.  Voight,  do  you  think  that  the  Department  of  Justice  position 
that  it  is  the  only  agency  that  can  appear  in  court  as  an  amicus, 
has  any  basis  in  law  or  do  you  think  that  is  fighting  the  will  of  the 
Congress  as  expressed  in  the  existing  law? 

Mr.  Voight.  I  am  not  an  attorney,  so  I  will  have  to  qualify  that 
I  wouldn't  give  my  opinion  a  lot  of  weight  if  I  were  to  cite  me  in 
a  brief  But  in  point  of  fact,  I  think  the  law  was  very  clear  when 
the  RFA  was  passed  in  1980  that  the  authority  of  the  chief  counsel 
in  having  the  right  to  file  a  brief  was  pretty  blunt. 

I  understand  the  circumstances  where  the  Chief  Counsel  in  fact 
had  only  on  one  occasion  attempted  to  exercise  his  authority.  I 
think  that  suggests,  too,  how  this  would  tend  to  work. 

I  don't  see  having  that  authority  suddenly  means  hordes  of  law- 
suits coming  out  of  the  Office  of  Advocacy.  I  think  it  will  be  an  au- 
thority that  is  used  with  great  discretion. 

Mr.  Bryant.  I  appreciate  your  opinion,  but  we  won't  give  it  a  lot 
of  weight. 

Without  objection,  I  will  submit  for  the  record  something  just 
handed  to  me  by  my  staff  which  I  cannot  identify.  It  is  an  opinion 
from  the  Assistant  Attorney  General  Sheila  Anthony,  with  regard 
to  this  issue  of  advocacy  on  the  part  of  the  Small  Business  Admin- 
istration. And  we  will  submit  it  for  the  purposes  of  the  record. 

[The  information  follows:] 


141 


U.  S.  Department  of  Justice 

Office  of  Legislative  Affairs 


OfDce  of  the  Aniiuud  Attorney  Oeoenl  Washington,  D.  C.  20530 

NOV  I  ^   19a3 


The  Honorable  John  J.  LaFalce 

Chairman, 

Committee  on  Small  Business 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Mr.  Chairman: 

Thank  you  for  your  recent  inquiry  regarding  the  authority  of 
the  Small  Business  Administration's  Chief  Counsel  for  Advocacy  to 
appear  as  amicus  curiae  in  actions  brought  to  review  agency 
regulations.   We  apologize  for  our  delay  in  responding  to  your 
letter. 

The -Department  of  Justice_lias-taken  the  position  that 
aranting  amicus  curiae  J.itigating  authority  to_the  Chief  Counsel 
^x^  Advocacy  does  not  violate  ^6he~Constituti©n.  The  Constitution 
charges  the  President  with  the  duty  to  take  care  that  the  laws  be 
faithfully  executed.  This  duty  obligates  the  President  to  pursue 
a  consistent  course  in  litigation  involving  the  federal 
government.   In  fulfillment  of  this  duty,  the  President  has,  by 
executive  order,  required  that  all  legal  disputes  between 
agencies  whose  heads  serve  at  the  pleasure  of  the  President  be 
submitted  to  the  Attorney  General  for  resolution  before 
proceeding  to  court.   Executive  Order  No.  12146  (July  18,  1979). 
The  Department  of  Justice  has  taken  the  position  that  EO  12146 
applies  to  the  Small  Business  Administration's  Chief  Counsel  for 
Advocacy  and,  therefore,  that  the  Chief  Counsel  for  Advocacy  when 
appearing  as  amicus  curiae  cannot  take  a  position  that  is 
inconsistent  with  the  position  asserted  by  another  agency  whose 
head  serves  at  the  pleasure  of  the  President.  The  Chief  Counsel 
for  Advocacy  may,  however,  take  a  position  in  support  of  another 
agency.  The  Chief  Counsel  for  Advocacy  may  also  take  any 
position  not  otherwise  prohibited  in  a  case  that  does  not  involve 
another  agency. 

I  hope  that  this  response  is  helpful.  Please  let  me  know  if 
I  can  be  of  further  assistance. 

Sincerely, 

'sheila  F.  Anthony 
Assistant  Attorney  General 
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Mr.  Bryant.  Thank  you  all  very  much  for  coming.  I  appreciate 
your  time.  All  of  you  spent  the  morning  with  us.  We  are  very  grate- 
ful to  you  for  doing  so.  With  that,  the  hearing  is  adjourned. 

[Additional  materials  not  printed  in  this  record  were  submitted 
for  the  record  and  are  retained  in  the  subcommittee's  files.] 

[Whereupon,  at  12:43  p.m.,  the  subcommittee  adjourned.] 
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The  National  Association  of  Towns  and  Townships  (NATaT)  would 
like  to  submit  these  additional  comments  for  inclusion  in  the  record 
of  the  Subcommittee's  hearings  on  judicial  review  of  the  Regulatory 
Flexibility  Act  of  1980  (RFA).    These  comments  will  focus  on  the  tes- 
timony submitted  by  opponents  of  Judicial  review. 

Opponents  of  judicial  review  had  three  basic  problems  with  judi- 
cial review:    it  will  result  in  too  much  litigation:  it  will  slow  the  regula- 
tory process;  and  the  new  executive  order,  EO  12866,  will  focus  the 
regulatory  agenda  on  small  entities,  including  the  development  of  al- 
ternative approaches  for  small  entities,  thus  making  judicial  review 
unnecessary. 
Increased  litigation  will  clog  the  courts 

Opponents  of  judicial  review  argued  two  basic  points.    First,  judi- 
cial review  isn't  necessary  because  a  regulatory  flexibility  analysis  is 
part  of  the  whole  record  of  agency  action,  and  so  if  one  were  chal- 
lenging a  regulation,  the  analysis  would  be  part  of  the  record.   The 
point  that  is  completely  missed  here  is  that  regulatory  flexibility 
analyses  are  not  usually  done.  That  is  why  we  are  asking  for  judicial 
review. 

Second,  opponents  argue  that  if  judicial  review  is  allowed,  there 
will  be  a  flood  of  litigation,  creating  more  burdens  on  an  already  over- 
burdened court  system.    The  whole  point  of  judicial  review  is  to  get 
agencies  to  do  what  is  required  of  them  by  law.    If  agencies  would  fol- 
low the  RFA,  then  there  would  be  no  need  for  suits  and  no  flood  of 
litigation. 

Litigation  would  be  muted  by  two  facts  anyway.    Some  entities  or 
Individuals  may  not  have  standing  to  seek  judicial  review.   According 
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to  Lujan  v.  Defenders  of  Wildlife,  there  are  three  standards  which  must 
be  met:    the  plaintiff  must  have  suffered  concrete  and  particularized 
injury  which  is  actual  and  imminent;  the  injury  has  to  be  traceable  to 
the  action  being  challenged:  and  it  must  be  likely,  not  speculative,  that 
the  injury  will  be  redressed  by  a  favorable  decision.   Would  Judicial 
review  be  a  two-edged  sword  as  McGarity  argues,  when  he  states  that 
"...it  can  also  be  used  by  large  companies  or  advocates  of  more 
stringent  regulations  to  slow  down  or  derail  agency  attempts  to 
provide  the  very  regulatory  flexibility  that  the  statute  is  intended  to 
provide? 

Additionally,  and  as  Public  Citizen  points  out.  Judicial  review  is 
neither  inexpensive  nor  quick.    Small  local  governments  are  not  going 
to  challenge  a  rule  unless  there  is  a  reasonable  chance  of  winning  and 
if  the  rule  would  otherwise  cost  local  governments  a  great  deal  unless 
modified. 
The  regulatory  process  will  be  slowed 

NATaT's  immediate  reaction  to  this  criticism  is  that  the  regula- 
tory process  should  be  slowed  down,  at  least  enough  so  that  federal 
agencies  meet  their  responsibilities  under  the  Regulatory  Flexibility 
Act.   There  is  a  point  behind  the  RFA.   Agencies  are  supposed  to  spend 
some  time  considering  the  impact  of  their  regulations  on  small  enti- 
ties, and  developing  alternatives. 

The  Administrative  Conference  of  the  United  States  (ACUS)  and 
NATaT  do  agree  on  one  issue.   The  ACUS  states  in  its  testimony, 
"Special  regulatory  requirements  ...  can  become  simply  hurdles  to  be 
overcome  by  the  agency's  rulemaking  staff,  rather  than  genuine  deci- 
sion-forcing mechanisms  for  the  agency  policy  makers."   Where  we  di- 


146 

verge  is  what  to  do  about  this  problem.   ACUS  seems  to  think  that  fed- 
eral regulators  are  already  overburdened,  pointing  to  the  number  of 
impact  analyses,  some  statutory,  with  which  agency  rulemakers  must 
comply.    RFA  requirements  seem  (to  them)  to  be  one  more  burden 
that  federal  regulators  must  suffer.    NATaT  doesn't  seriously  believe 
that  any  Member  of  Congress  could  stand  in  front  of  his  or  her  con- 
stituents and  make  the  claim  that  federal  regulators  need  more  relief 
than  small  businesses  or  small  local  governments.   After  all.  isn't  the 
Job  of  federal  regulators  to  carry  out  the  regulatory  responsibilities  that 
Congress  and  the  administration  instruct  them  to  carry  out? 

The  ACUS  goes  on  to  state,  in  reference  to  agency  certification 
that  a  rule  will  not  have  an  impact  small  entities,  that  the  Federal 
Register  is  "filled  with  pages  of  these  boilerplate  disclaimers,  at  a  cost 
to  the  taxpayer  of  $400  per  page."   The  vast  majority  of  boilerplate 
certifications  we  see  amount  to  one  sentence,  with  no  logic  behind 
how  that  determination  was  made.   The  Federal  Register  has  about  70 
lines  per  column,  three  columns  per  page.    The  typical  one  sentence 
boilerplate  certification,  if  it  takes  5  lines,  costs  an  agency  about  $9 
dollars  per  rule.    It  is  actually  rather  cheap  for  an  agency  to  get  out  of 
its  RFA  responsibilities. 
EO  12866  makes  judicial  review  superfluous 

ACUS.  OMB  Watch,  and  Public  Citizen  all  make  the  case  that  OMB, 
through  the  responsibilities  and  procedures  outlined  in  EO  12866. 
can  better  achieve  what  proponents  of  Judicial  review  seek.    The  fun- 
damental flaw  with  this  argument  is  that  an  executive  order  is  not  a 
permanent  solution.    It  is.  at  best,  an  eight  year  solution.   Further, 
supporters  of  OMB  as  a  solution  seem  to  have  a  short  memory.    OMB's 
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Office  of  Information  and  Regulatory  Affairs  (OIR^  did  not  have  an 
administrator  for  quite  a  while  because  Congress  distrusted  how  the 
executive  branch  was  using  OIRA.   OIRA  can  be  a  very  political  bureau- 
cracy. 

Aside  from  the  compelling  fact  that  relying  on  OMB  and  an  execu- 
tive order  are  only  short-term  solutions,  two  other  facts  argue  strongly 
against  this  approach.    In  previous  meetings  with  OMB,  it  was  pointed 
out  to  members  of  the  Regulatory  Flexibility  Act  Coalition  that  OMB, 
and  OIRA  in  particular,  is  grossly  understaffed.    OIRA,  we  were  told, 
cannot  possibly  foUow  all  the  rules  that  are  written  and  examine  them 
for  compliance  with  the  RFA  or  an  executive  order.    In  fact,  we  were 
told  that  it  would  be  very  helpful  if  we  could  alert  OMB  to  any  rules 
which  are  problematic  from  an  RFA  standpoint,  giving  OMB  as  much 
lead  time  as  was  possible.  The  point  here  is  obvious.   Small  entities 
cannot  rely  on  OMB  to  help  them  when  OMB  is  trying  to  get  help  from 
them. 

Secondly,  there  was  a  conflict  between  the  requfrements  of  the 
RFA  and  those  of  Executive  Order  12291,  which  we  believe  will  very 
likely  be  carried  over  in  EO  12866.    EO  12291  required  an  agency  to 
conduct  a  preliminary  regulatory  impact  analysis  (RIA)  whenever  it 
proposed  a  "major  rule"  and  to  issue  a  final  RIA  when  the  final  rules 
were  published.   The  RIA  placed  an  emphasis  on  cost-benefit  analysis. 
An  RIA  had  to  describe  the  potential  costs  and  benefits  of  the  rule  and 
who  would  receive  them,  and  a  description  of  alternative  approaches 
that  could  substantially  achieve  the  same  regulatory  goal  at  a  lower 
cost,  together  with  a  benefit-cost  analysis  of  the  alternatives. 
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Section  605  of  the  Regulatory  Flexibility  Act  permits  the  prelimi- 
nary and  final  regulatory  flexibility  analysis  to  be  performed  "...  in 
conjunction  with  or  as  part  of  any  other  agenda  or  analysis  required  by 
any  other  law  if  such  other  analysis  satisfies  the  provisions  of  such 
sections."   In  turn.  EO  12291  stated  that  a  regulatory  Impact  analysis 
"may  be  combined  with  any  Regulatory  Flexibility  Analysis." 

It  was  most  often  the  case  that  the  regulatory  flexibility  analysis 
was  not  combined  with  the  RIA;  it  was  supplanted  by  the  RIA.  With 
regard  to  small  local  governments,  the  requirements  of  an  RIA  were 
much  weaker  than  those  of  a  regulatory  flexibility  analysis,  despite  the 
requirement  to  examine  alternative  approaches  that  could  substantially 
achieve  the  regulatory  goal  at  lower  cost. 

NATaT  argued  to  the  Bush  Administration  that  an  RIA  was  an  in- 
adequate substitute  for  small  local  governments  for  several  reasons. 
The  requirements  for  performing  a  regulatory  flexibility  analysis,  con- 
tained in  Section  603  (particularly  Section  603(c))  of  the  RFA.  were 
more  detailed  than  the  simple  requirement  to  examine  alternative  ap- 
proaches. 

Following  a  determination  of  significant  economic  impact.  Section 
609  of  the  RFA  requires  agencies  to  ensure  that  small  entitles  have  an 
opportunity  to  participate  in  the  rulemaking  process,  and  proposes 
steps  an  agency  should  take  to  encourage  participation.    EO  12291  had 
,no  such  requirements  for  an  RIA,  and  so  no  such  steps  were  taken. 

If  a  regulatory  flexibility  analysis  were  required,  the  preliminary 
and  final  regulatory  flexibility  analysis  were  to  be  published  in  the  Fed- 
eral Register  in  a  notice  of  proposed  rule  making  and  final  rule.   RIA's 
were  not  required  to  be  published  in  the  Federal  Register.   That  prac- 
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tice  was  completely  contrary  to  the  intent  of  the  RFA  to  open  up  the 
regulatory  process  to  small  entities.    It  is  hard  enough  for  small  enti- 
ties to  obtain,  read  and  comment  on  a  proposed  rule  the  Federal  Reg- 
ister in  the  time  normally  allotted.    If  one  had  to  send  off  for  a  copy  of 
the  RIA  —  a  crucial  element  of  a  rule  to  a  small  entity  —  in  order  to 
provide  intelligent  comment,  a  timely  response  was  virtually  impossi- 
ble, and  the  hassle  factor  greatly  increased. 

Two  rulemakings  are  good  examples  of  these  criticisms:    Subtitle 
A  of  the  Title  II  regulations  of  the  Americans  with  Disabilities  Act,  is- 
sued by  the  Department  of  Justice,  and  the  Accessibility  Guidelines  for 
State  and  Local  Government  Facilities,  issued  by  the  Architectural  and 
Transportation  Barriers  Compliance  Board.   Both  rulemakings  incor- 
porated a  regulatory  flexibility  analysis  as  part  of  an  RIA.  and  in  doing 
so  completely  undid  the  intent  of  the  Regulatory  Fleidbility  Act.  Alter- 
natives to  the  rule  were  not  proposed,  outreach  to  small  entities  was 
ignored,  and  the  RIAs  were  not  published  but  had  to  be  obtained  from 
the  issuing  agency,  precluding  local  governments  their  right  to  pro- 
duce and  submit  timely  comments.    Both  of  these  rulemakings  re- 
quired a  considerable  outlay  of  expense  on  the  part  of  small  local  gov- 
ernments. 

NATaT  has  no  doubt  that  EO  12866  is  well-intentioned.    However. 
we  have  no  reason  to  expect  that  the  same  conflict  we  saw  with  RIA's 
supplanting  a  regulatory  flexibility  analysis  under  EO  12291  will  not 
crop  up  again  under  EO  12866.   Under  Section  6(B)  and  (C)  of  the 
new  executive  order,  agencies  are  still  required  to  submit  cost/benefit 
analyses  of  regulations  and  also  to  prepare  analyses  of  costs  and  bene- 
fits of  "potentially  effective  and  reasonably  feasible  alternatives  to  the 
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planned  regulations  ...  and  an  explanation  why  the  planned  regulatory 
action  is  preferable  to  the  identified  potential  alternatives."    (One 
could  cynically  say  this  last  section  appears  to  give  agencies  an  ap- 
proving wink  and  a  nudge  that  the  regulatory  action  will  always  prevail 
and  that  proposed  alternatives  will  always  be  less  preferable.)    Rather 
than  do  a  regulatory  flexibility  analysis  and  the  analyses  required  by  the 
executive  order,  the  two  will  be  combined  in  the  name  of  efficiency, 
creating  the  same  problem  as  in  the  past. 

While  OMB  Watch  argued  that  EO  12866  places  a  "special  empha- 
sis on  small  entities,"  that  comment  comes  from  the  guiding  regula- 
tory principles  of  the  new  order,  not  with  any  substantive  submission 
or  analyses  that  an  agency  must  produce  in  the  rulemaking  process. 
NATaT  would  also  argue  that  a  parenthetical  mention  of  small  commu- 
nities in  the  11th  of  12  principles  hardly  constitutes  special  emphasis. 
While  NATaT  would  like  to  be  optimistic,  we  cannot  realistically  be- 
lieve that  the  11th  principle  will  be  followed  any  more  than  the  12th 
principle,  which  states  that  each  agency  will  draft  its  regulations  to  be 
simple  and  easy  to  understand. 

Finally,  OMB  Watch  rather  naively  encourages  small  entities,  the 
Small  Business  Administration  (SB A)  and  others  to  work  collabora- 
tively with  the  administration  to  make  the  regulatory  process  more 
flexible  and  responsive  to  the  needs  of  small  entities.    OMB  Watch  also 
states  that  SBA  should  become  involved  in  the  annual  June  submission 
of  agency  Regulatory  Plans,  required  by  the  new  executive  order. 

With  regard  to  the  first  point,  NATaT  can  assure  the  Subcommit- 
tee that  it—and  others— have  been  trying  to  work  with  the  legislative 
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and  executive  branches  for  years.  That  is  our  job,  and  it  has  been  a 
fruitless  job. 

Regarding  the  second  point,  SBA  is  an  excellent  advocate  for 
small  businesses  but  not  local  governments,  and  one  cannot  fault  them 
for  that.   It  is  a  small  business  agency,  not  a  local  government  agency. 
In  fact,  at  times  the  interests  of  small  businesses  and  small  local  gov- 
ernments may  be  at  odds,  for  example  in  the  case  of  cable  television 
rate  regulations  issued  by  the  Federal  Communications  Commission. 
In  any  case,  the  comments  of  the  SBA  in  RFA  matters  has  typically 
been  ignored,  and  nothing  in  the  new  executive  order  changes  that. 
OMB  Watch's  comments  regarding  remedies  for  small  entities  seem 
more  those  of  a  dispassionate  observer  rather  than  of  one  who  has 
waged  this  political  battle  for  years. 

In  conclusion,  NATaT  would  simply  point  out  that  none  of  the  op- 
ponents of  judicial  review  have  proposed  a  realistic,  effective  and  long- 
term  solution  to  federal  compliance  with  the  Regulatory  Flexibility  Act. 
There  is  no  reason  to  believe  that  a  temporary  measure  such  as  EO 
12866  will  empower  small  entities  any  more  than  they  are  now.    A 
great  deal  of  discretion  is  still  left  to  agencies  in  that  executive  order, 
and  the  ultimate  enforcement  authority,  OMB,  is  understaffed  and 
asking  the  representatives  of  small  entities  for  help. 

We  encourage  the  Subcommittee  to  approve  H.R.  830  early  in  the 
2nd  session  of  the  103rd  Congress. 
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STATEMENT  OF 

REP.  JAN  MEYERS  (R-KS) 

RANKING  REPXJBLICAN  MEMBER 

COMMITTEE  ON  SMALL  BUSINESS 

HOUSE  JUDICIARY  COMMITTEE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  LAW 

AND  GOVERNMENTAL  RELATIONS 

NOVEMBER  18,  1993 

H.R.  830  --  "REGULATORY  FLEXIBILITY  AMENDMENTS  ACT  OF  1993" 


I  want  to  commend  the  Judiciary  Subcommittee  on 
Administrative  Law  and  Governmental  Relations  for  holding  this 
very  important  hearing  on  an  issue  of  great  importance   to  small 
business . 

The  Regulatory  Flexibility  Act  (RFA) ,  which  was  enacted  in 
late  1980,  was  the  result  of  the  efforts  of  many  small  businesses 
throughout  this  country.   The  issue  of  regulatory  relief  and 
regulatory  flexibility  was  a  dominant  theme  at  the  1980  White 
House  Conference  on  Small  Business,  and  the  participants  at  that 
conference  pushed  for  legislative  action.   Some  of  the  present 
and  former  Members  of  the  Committee  on  Small  Business  were,  and 
continue  to  be,  at  the  forefront  of  advocating  for  more  flexible 
regulations  for  small  business,  particularly  my  good  friend  and 
colleague  Ike  Skelton,  testifying  before  you  today,  probably 
knows  more  about  the  RFA  than  any  Member  of  Congress.   In 
addition,  I  am  greatly  pleased  that  Congressman  Ewing,  the 
sponsor  of  H.R.  830,  "The  Regulatory  Flexibility  Amendments  Act 
of  1993,"  is  testifying  before  this  Subcommittee  today. 

The  rationale  behind  the  RFA  is  really  quite  simple:   (1) 
federal  agencies  often  do  not  recognize  the  impact  that  their 
rules  will  have  on  small  businesses;  and  (2)  small  businesses  are 
more  likely  to  be  disproportionately  disadvantaged  by  federal 
regulation  compared  to  larger  businesses. 

The  RFA  was  enacted  to  secure  federal  agency  recognition  of 
these  factors  and  require  agencies  to  attempt  to  reduce  the 
regulatory  burden  on  small  business  by  writing  better  rules.   By 
mitigating  the  potentially  adverse  impact  of  government 
regulation  on  small  businesses,  the  viability  and  success  of 
small  businesses  will  be  determined  in  the  marketplace  and  not  by 
someone  drafting  regulations  in  a  distant  federal  office 
building. 
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While  the  RFA  and  its  implementation  have  met  with  some 
success,  I  believe  that  the  RFA  needs  to  be  strengthened. 
Moreover,  I  believe  that  H.R.  830,  of  which  I  am  proud  to  be  an 
original  cosponsor,  is  an  excellent  vehicle  for  strengthening  the 
RFA.   The  most  important  provision  of  H.R.  830  concerns  judicial 
review.   By  repealing  the  prohibition  against  judicial  review,  we 
can  force  agency  compliance  and  put  the  "teeth"  into  the  RFA. 
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STATEMENT  OF  THE  HONORABLE 

WILLIAM  H.  ZELIFF 

BEFORE  THE  HOUSE  JUDICIARY  SUBCOMMITTEE  ON  ADMINISTRATIVE  AND 

GOVERNMENTAL  RELATIONS  ON  THE  REGULATORY  FLEXIBILITY  ACT 

November  18,  1993 

Mr.  Chairman,  thank  you  for  calling  this  hearing  today  to  examine  the 
effectiveness  of  the  Regulatory  Flexibility  Act  of  1993.    Excessive 
government  regulation  and  red  tape  is  a  burden  on  the  shoulders  of  small 
business  owners. 

Small  businesses  create  approximately  80%  of  the  new  jobs  in  this 
country  and  represent  a  potent  engine  for  economic  growth.    Starting  a  small 
business  takes  guts,  determination,  vision,  and  hard  work.    I  know,  I've 
done  it.    Many  don't  make  it,  but  many  do  succeed  and  they  epitomize  the 
very  best  of  the  American  dream.    Unfortunately,  in  addition  to  the 
uncertainties  of  the  marketplace  and  tough  competition,  small  businesses 
must  also  contend  with  a  far  more  worrisome  obstacle:  Uncle  Sam.    The 
amount  of  federal  regulations  that  many  businesses  must  comply  with,  just 
for  the  privilege  of  doing  business,  is  astounding.    I  have  seen  many 
examples  of  the  bureaucratic  morass  and  the  regulatory  hurdles  the  federal 
government  places  in  the  path  of  businesses  struggling  to  survive. 

The  Regulatory  Flexibility  Act  of  1980  was  supposed  to  protect  small 
businesses  from  overly  burdensome  regulations  and  mandates.    Yet,  it  has 
been  inconsistent  in  its  effectiveness  in  carrying  out  this  goal.    Clearly,  the 
law  needs  to  be  strengthened.    Earlier  this  year,  I  was  proud  to  join  with  my 
friend  Tom  Ewing,  along  with  the  distinguished  Chairman  and  Ranking 
Minority  Member  of  the  Small  Business  Committee,  as  an  original  cosponsor 
of  HR  830,  the  Regulatory  Flexibility  Amendments  Act  of  1993.    I  believe 
this  legislation  will  provide  needed  improvements  in  the  law,  including  the 
provision  permitting  judicial  review  of  agency  compliance. 

In  order  to  effectively  reduce  the  regulatory  burden  on  small  businesses 
within  the  United  States,  the  Congress  must  act  swiftly  to  shore  up  the  1980 
Regulatory  Flexibility  Act.    The  RFA  must  be  given  greater  enforcement 
potential  by  (1)  providing  for  judicial  review  of  regulators'  findings 
regarding  small  business  impact,  and  (2)  strengthening  the  role  of  the  Small 
Business  Administration's  Chief  Counsel  for  Advocacy  in  the  enforcement 
process. 

Moreover,  the  RFA  should  be  amended  to  require  the  assessments  by 
the  federal  agencies  to  consider  not  only  the  direct  costs  of  new  regulations, 
but  also  the  indirect  costs. 
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In  addition,  the  SBA  itself  must  begin  to  assume  a  greater  degree  of 
responsibility  for  forcing  compliance  with  the  RFA.    The  Administrator  and 
the  Office  of  Advocacy  must  actively  seek  to  educate  all  federal  regulators 
on  the  importance  of  complying  with  the  Act.    This  education  should  be 
enhanced  by  conducting  regular  seminars  for  regulators  on  how  to  achieve 
compliance. 

The  SBA  must  also  aggressively  seek  out  and  confront  regulatory 
agencies  that  are  not  doing  enough  to  meet  the  demands  of  the  RFA.    The 
SBA  can  begin  to  take  these  steps  immediately  and  need  not  wait  for  the 
often  time-consuming  task  of  passing  legislation  to  give  more  enforcement 
powers.    The  Administrator  and  the  Chief  Counsel  for  Advocacy  should 
attempt  to  gain  compliance  from  recalcitrant  agencies  at  a  staff  level.    If  that 
does  not  succeed,  however,  the  Administrator  should  promptly  report  the 
problem  to  the  President,  and  the  Chairman  and  Ranking  Members  of  the 
House  and  Senate  Small  Business  Committees,  so  that  other  necessary  means 
may  be  used  by  other  actors  in  the  process  to  relieve  the  regulatory  burden. 

I  am  hopeful  that  this  hearing  will  provide  HR  830  with  a  needed  boost 
toward  enactment.    Thank  you,  Mr,  Chairman. 
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AMERICAN  LAW  DIVISION 

MEMORAND  UM  October  22,  1993 


SUBJECT:  Constitutional  Analysis  of  §612(b)  of  the  Regulatory  Flexibility 
Act  Authorizing  the  Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  Appear  as  Amicus  Curiae  in  Any  Court 
Action  to  Review  an  Agency  Rule 

AUTHOR:       John  Contrubis 

This  memorandum  has  been  prepared  in  order  to  analyze  the 
constitutionality  of  §612(b)  of  the  Regulatory  Flexibility  Act'  which  authorizes 
the  Chief  Counsel  for  Advocacy  (the  Chief  Counsel!  of  the  Small  Business 
Administration  to  appear  as  amicus  curiae  in  any  court  action  to  review  an 
agency  rule.  Specifically,  this  memorandum  responds  to  past  determinations  by 
the  Department  of  Justice  (DOJ)  indicating  that  §612{b)  is  limited  to  certain 
circumstances.^ 

Traditionally,  DOJ  has  based  its  opposition  on  two  theories.  The  first 
theory  states  that  the  Chief  Counsel's  authority  to  appear  as  amicus  curiae  may, 
in  certain  circumstances,  interfere  with  the  President's  constitutional  obligation 
to  "take  care  that  the  laws  be  faithfully  executed  ...."'  The  second  theory 
suggesU  that  intrabranch  litigation  would  create  a  nonjusticiable  issue,  thus, 
running  afoul  of  the  Constitution's  requirement  that  a  case  or  controversy  exist 
before  a  matter  be  presented  before  a  United  States  court.''    Neither  of  these 


'  5  U.S.C.A.  §601  et  seq. 

'  DOJ  has  stated  that  "the  litigation  authority  granted  to  the  Chief  Counsel 
by  §612(b)  is  limited  to  litigation  challenging  rules  promulgated  by  independent 
agencies,  and  then,  only  if  the  Attorney  General,  or  any  other  Executive  Branch 
officer,  has  not  already  taken  a  position  in  the  litigation  on  behalf  of  the  United 
States,  which  is  inconsistent  with  that  which  the  Chief  Counsel  seeks  to 
present.  In  litigation  involving  Executive  Branch  agencies,  the  Chief  Counsel's 
authority  to  present  his  views  to  tho  court  is  limited  to  the  presentation  of 
views  which  would  not  conflict  with  those  presented  by  the  defendant  agency." 
Memorandum  from  Theodore  B.  Olson,  Assistant  Attorney  General,  Office  of 
Legal  Counsel,  to  J.  Paul  McGrath,  Assistant  Attorney  General,  Civil  Division, 
re:  "Amicus  Curiae  Role  of  the  Small  Business  Administration's  Chief  Counsel 
for  Advocacy  under  the  Regulatory  Flexibility  Act"  (May  17,  1983). 

'  U.S.  CONST,  art.  II,  §  3. 

*  U.S.  CONST,  art.  III. 


This  legal  memorandum  was  prepared  by  the  American  Law  Division  to  enable  distribution  to 
more  than  one  client.    Copies  may  be  obtained  from  the  Amencnn  Lau-  Division. 
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theories  are  likely  to  be  held  to  limit  the  Chief  Counsel's  authority  to  appear  as 
amicus  curiae  in  any  court  action  to  review  an  agency  rule 

In  advocating  the  "take  care"  clause  of  Article  II,  DOJ  is  relying  on  the 
assumption  that  the  executive  power  is  hierarchical  in  nature  and  uniquely 
vested  in  the  President  alone  (the  unitary  executive  theory').  However,  a  pure 
unitary  executive  theory  has  arguably  been  undermined  by  the  Supreme  Court's 
rulings  in  Morrison  v.  Olson^  and  Mistretta  v.  United  States  . 

In  Morrison,  the  appellees  argued  that  since  an  independent  counsel  is 
removable  by  the  executive,  through  the  Attorney  General,  only  for  "good  cause," 
such  statutory  limitation  on  the  President's  at-will  removal  authority  of  an 
officer  who  is  exercising  purely  executive  functions  unduly  interferes  with  the 
President's  constitutional  duties  and  prerogatives  and  thereby  violates 
separation  of  powers  principles.  The  Court  held  that  the  validity  of  insulating 
an  inferior  officer  from  at-will  removal  by  the  President  can  no  longer  turn  on 
whether  such  an  officer  is  performing  "purely  executive"  or  "quasi  legislative"  or 
"quasi  judicial"  functions.'  Instead,  the  "good  cause"  removal  limitation  will 
turn  on  whether  such  limitation  interferes  with  the  President's  ability  to 
perform  his  constitutional  duty.'  Addressing  the  independent  counsel's  powers, 
the  Court  noted  that  the  exercise  of  prosecutorial  discretion  is  not  "central"  to 
the  functioning  of  the  executive  branch.'"  Moreover,  since  the  independent 
counsel  could  be  removed  by  the  Attorney  General,  this  is  sufficient  to  ensure 
that  he  is  performing  his  statutory  duties,  which  is  all  that  is  required  by  the 
"take  c?re"  clause."  Furthermore,  the  limited  ability  of  the  President  to 
remove  the  independent  counsel,  through  the  Attorney  General,  was  also  seen 
as  leaving  enough  control  in  his  hands  to  reject  the  argument  that  the  scheme 
of  the  Ethics  in  Government  Act  impermissibly  undermines  executive  powers  or 
disrupts  the  proper  constitutional  balance  by  preventing  the  executive  from 
performing  his  functions.'^ 


'  See  Rosenberg,  Congress's  Prerogative  Over  Agencies  and  Agency 
Decisionmakers:  The  Rise  and  Demise  of  the  Reagan  Administration 's  Theory 
of  the  Unitary  Executive,  57  Geo.  Wash.  L.  Rev.  627  (1989). 

^Morrison  u.  Olson.  487  U.S.  654  (1988). 

'  Mistretta  v.  United  States,  488  U.S.  361  (1989). 

*  Morrison,  supra  at  687. 

^  Id.  at  687-91. 

'"  Id.  at  691-92. 

"Id.  at  692-93. 

'2  Id.  at  695-96. 
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The  Court's  support  for  broad  congressional  authority  over  agency 
structure  was  furthered  in  Mistretta.  Here,  the  Court  was  presented  with  a 
broad  ranging  separation  of  powers  challenge  to  the  United  States  Sentencing 
Commission.  Petitioners  argued  that  the  Commission,  an  independent  agency 
in  the  judicial  branch  vested  with  power  to  promulgate  binding  sentencing 
guidelines,  violated  the  separation  doctrine  by  its  placement  in  the  judicial 
branch,  by  requiring  federal  judges  to  serve  on  the  Commission  and  to  share 
their  authority  with  nonjudges,  and  by  empowering  the  President  to  appoint 
Commission  members  but  limiting  his  power  to  remove  them  only  for  cause. 
The  Court,  in  describing  this  separation  of  powers  dilemma,  explained  that  the 
issue  involved  whether  there  exists  "the  accumulation  of  excessive  authority  in 
a  single  branch"  through  encroachment  and  aggrandizement  by  one  branch 
against  another.'^  In  cases  where  statutory  provisions  commingled  the 
functions  of  the  Branches,  but  pose  no  danger  of  either  aggrandizement  or 
encroachment"  the  Court  has  developed  a  balancing  test.  This  test  determines 
whether  the  challenged  arrangement  "'prevents  the  Executive  Branch  from 
accomplishing  its  assigned  functions,'"'^  and  if  so,  "'whether  that  impact  is 
justified  by  an  overriding  need  to  promote  objectives  within  the  constitutional 
authority  of  Congress.'"'^  Applying  this  test,  the  Court  found  that  although 
the  Commission  is  located  in  the  judicial  branch,  its  rulemaking  powers  are 
separate  from  those  of  the  judiciary.  Moreover,  the  Commission  is  an 
independent  agency  accountable  to  Congress,  which  can  revoke  any  or  all  of  the 
guidelines  at  any  time,  its  members  are  subject  to  the  President's  limited 
removal  powers,  and  its  rules  are  subject  to  the  notice  and  comment 
requirements  of  the  Administrative  Procedure  Act.  Thus,  the  Court  concluded, 
"because  Congress  vested  the  power  to  promulgate  sentencing  guidelines  in  an 
independent  agency,  not  a  court,  there  can  be  no  serious  argument  that 
Congress  combined  legislative  and  judicial  power  within  the  Judicial  Branch."" 

Similar  to  the  situation  in  Morrison  and  Mistretta,  the  Small  Business 
Administration  Act  also  arguably  leaves  enough  control  in  the  President's  hands 
so  that  it  does  not  undermine  the  executive's  powers  or  disrupt  the  proper 
constitutional  balance  by  preventing  the  executive  from  performing  his 
functions.  Comparing  the  independent  counsel  in  Morrison  to  the  Chief  Counsel 
of  the  SEA  demonstrates  that  the  President  actually  has  more  control  over  the 


"  488  U.S.  at  381. 

'<  Id.  at  382. 

"  Id.  (quoting  Nixon  v.  Administrator  of  Gen.  Servs.,  433  U.S.  425,  443 
(1979)). 

"  Id.  at  383. 
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latter."  Moreover,  since  the  exercise  of  prosecutorial  discretion  is  not  "central" 
to  the  functioning  of  the  executive  branch,  the  Chief  Counsel's  appearance  as 
amicus  curiae  may  not  interfere  with  the  executive's  "take  care"  responsibilities. 
The  fact  that  the  Chief  Counsel  would  appear  simply  as  amicus  curiae  is  further 
evidence  that  the  executive's  power  is  not  likely  to  be  viewed  as  being 
usurped."-  Therefore,  opposition  to  the  Chief  Counsel's  statutorily  authorized 
appearance  as  amicus  curiae  will  likely  fail. 

Furthermore,  the  proposition  that  executive  powers  are  solely  vested  in  the 
President  has  been  discounted  well  before  this  century.  In  Kendall  v.  United 
States  ex  rel.  Stakes,  the  Court  was  quick  to  point  out  that  Congress  may  impose 
upon  an  officer  statutory  duties  that  'grow  out  of  and  are  subject  to  the  control 
of  the  law,  and  not  to  the  direction  of  the  president."^"  The  Court  also  rejected 
the  proposition  that  "every  officer  in  every  branch  of  (the  executive)  department 
is  under  the  exclusive  direction  of  the  president.  .  .  .  Such  a  principle,  we 
apprehend,  is  not,  and  certainly  cannot  be  claimed  by  the  president."^'  In  a 
more  recent  case,  the  Tenth  Circuit  stated  that  "[i)t  is  a  matter  of  fundamental 
law  that  the  Constitution  assigns  to  Congress  the  power  to  designate  duties  of 
particular  officers.  The  President  is  not  obligated  under  the  Constitution  to 
exercise  absolute  control  over  our  government  executives.  The  President  is  not 
required  to  execute  laws;  he  is  required  to  take  care  they  be  executed 
faithfully."^^ 

Upon  forming  the  SBA,  Congress  authorized  the  Chief  Counsel  to  appear 
as  amicus  curiae  in  any  court  action  to  review  an  agency  rule.^^  In  pursuance 
of  his  "take  care"  responsibilities,  the  President  may  not  limit  the  Chief 
Counsel's  authority  to  appear  as  amicus  curiae.  Instead,  the  President  is 
required  to  take  care  that  the  Chief  Counsel's  right  to  appear  as  amicus  curiae 
be  faithfully  executed. 

Another  issue  which  need  be  briefly  mentioned  is  the  argument  that  the 
SBA's  appearance  as  amicus  curiae  may  create  litigation  between  SBA  and  DOJ 
which  would  be  held  to  be  nonjusticiable  because  one  executive  agency  suing 


'•  The  Chief  Counsel  of  the  SBA,  unlike  an  independent  counsel,  is 
appointed  by  the  President  ,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  is  subject  to  removal  at  will.    15  U.S.C.A.  I  634a. 

"  An  amicus  curiae  is  not  a  litigant  to  a  suit,  but  an  interested  party  who 
wishes  to  convey  its  views  upon  the  court. 

"  Kendall  u.  United  States  ex  rel.  Stokes,  37  U.S.  (12  Pet.)  524,  610  (1838). 

"  Id. 

^  SEC  V.  Blinder,  Robinson  &  Co..  855  F.2d  677  (10th  Cir.  1988),  cert, 
denied  109  S.  Ct.  1172  (1989). 

"  Supra  at  n.l. 
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another  would  not  present  the  requisite  constitutional  "case  or  controversy  "-* 
This  issue  is  moot  in  the  present  situation  since  the  SBA  would  not  be  a  parly 
to  the  action,  but  instead  would  appear  as  a  friend  of  the  court  (amicus  curiae). 
Thus,  where  a  party  (X)  challenges  an  agency  rule,  DOJ  represents  the  United 
States  and  SBA  appears  as  an  amicus  curiae,  the  litigants  are  X  and  DOJ,  not 
SBA  and  DOJ.  In  other  words,  the  only  parties  in  litigation  are  X  and  DOJ. 
Even  if  SBA  and  DOJ  were  opposing  parties,  an  article  III  challenge  would  likely 
be  unsuccessful."  There  are  innumerable  instances  in  which  Congress  has 
specifically  authorized  litigation  between  executive  agencies,  none  of  which  have 
been  challenged  on  constitutional  grounds.^* 

In  sum,  it  is  not  likely  to  be  held  that  Congress  may  not  vest  in  the  Chief 
Counsel  the  authority  to  appear  as  an  amicus  curiae  should  a  court  action  to 
review  an  agency  rule  arise. 


-^ohn  Contrubis 
Legislative  Attorney 


^  Supra  at  n.  4. 

"  See  United  States  v.  Nixon,  418  U.S.  683  (1974). 

^'  See,  e.g..  Mail  Order  Association  of  America  v.  United  States  Postal  Service, 
986  F.2d  509  (D.C.Cir.  1993);  and  Rosenberg,  supra  n.  5  at  pp.  662-688. 
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MEMORANDUM 


DATE:      July  20,  1993 

TO:       Harry  Katrichis,  Esq. 

Minority  Counsel 

House  Committee  on  Small  Business 
^,  1 
FROM:      Barry  Pin|eles,  Esq. 

Assistantjchief  Counsel  for  Market  Competition 

Office  o^  Advocacy 

SUBJECT:   RFA  Implementation 


Attached  is  a  copy  of  paper  describing  five  instances  in  which 
agency  failure  to  comply  with  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  led  to  the  imposition  of  substantial 
burdens  on  small  business.   If  you  have  any  questions,  do  not 
hesitate  to  contact  me. 
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REGULATORY  FLEXIBILITY  ACT  IMPLEMBNTATION 

This  report  briefly  describes  five  or  six  instances  in  which 
an  agency  either  failed  to  comply  properly  with  the  Regulatory 
Flexibility  Act  (RFA  or  Act)  or  its  compliance  was  inadequate. 
This  information  is  not  provided  simply  to  find  fault  with 
particular  federal  agencies;  rather,  the  information  is  supplied 
to  demonstrate  the  significant  and  substantial  adverse  impacts 
that  can  befall  small  businesses  if  an  agency  fails  to  fulfill 
its  statutory  obligations  under  the  RFA. 

Their  are  two  key  elements  in  assessing  agency  compliance 
with  the  Act.   First,  the  agency  must  evaluate  the  potential 
economic  impact.   Second,  to  the  extent  necessitated  by  the 
economic  impact,  the  agency  must  examine  alternatives  to  the 
proposal  that  will  lessen  such  impacts  while  meeting  statutory 
objectives.   Proper  RFA  compliance  will  result  in  better 
decisionmaking,  rules  better  tailored  to  meet  statutory 
objectives,   and  will  inculcate  small  business  concerns  in  the 
agency  decisionmaking  process. 

I.    The   Internal   Revenue   Service 

In  1988,  the  Internal  Revenue  Service  (IRS)  issued  proposed 
regulations  on  Employee  Benefit  Plan  Nondiscrimination  and 
Qualification  Requirements  to  implement  legislative  modifications 
to  §§  89  and  125  of  the  Internal  Revenue  Code.   Section  89  was  a 
controversial  provision  that  imposed  a  complex  set  of  testing 
requirements  and  data  collection  to  prove  nondiscrimination  in 
employee  benefit  plans.   It  also  stipulated  new  qualification 
rules  requiring  written  plan  documents. 

Advocacy  filed  comments  with  the  IRS  suggesting  that  it 
modify  the  S  89  regulations  in  order  to  reduce  the  paperwork  and 
compliance  burdens  on  small  business.   Advocacy  also  suggested 
that  the  Service  utilize  its  discretion  and  create  a  safe  harbor 
for  simple  plans  or  for  employers  with  20  or  fewer  employees. 
Such  a  provision  would  have  reduced  burdens  on  some  3.3  million 
small  businesses  that  employed  approximately  20  million  workers. 

Despite  these  comments,  the  IRS  failed  to  act  even  though 
they  created  a  safe  harbor  for  large  businesses.   This  exercise 
in  discretion  was  tantamount  to  creating  a  substantive,  not 
interpretative,  rule  subject  to  notice  and  comment  and  the 
analytical  requirements  of  the  Regulatory  Flexibility  Act.   Had 
the  Service  performed  such  an  analysis,  the  true  costs  of  this 
regulatory  program  would  have  been  revealed  and  alternatives 
examined.   Fortunately,  for  the  small  businesses  in  America, 
Congress  intervened  and  repealed  the  onerous  provisions  of  S  89. 
Of  course,  depending  upon  Congressional  action  for  each  time  the 
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IRS   fails  to  properly  examine  the  burdens   it   imposes  on 
businesses   is   not  possible.      Proper   application  of  the  RFA  would 
alleviate   the   need   for  constant  Congressional    intercession. 

II.  The  Occupational   Safety  and  Health   Administration 

On  August   24,    1987,    the  Occupational   Safety  and  Health 
Administration    (OSHA)    published  a   final   rule  to  modify   its  Hazard 
Cominunication   Standard    (HCS)  .      The  original   rule,    which  was 
promulgated  on  November   25,    1983,    covered   employees  exposed  to 
hazardous   chemicals   in  the  manufacturing   sector  of  the  economy. 
The   modified  rule  expanded  the  coverage   to  all   employees  exposed 
to   hazardous   chemicals,    thus   broadening   the  portection  to   include 
employees   in   the   non-manufacturing  sector   of   the  economy. 

The  HCS   requires   employers  to   establish  hazard  communication 
programs   to   transmit   information  on   the  hazards   of  chemicals   to 
their  employees  by  means  of   labels  on  containers,   material   safety 
data   sheets    (MSDS)^,    and  training  programs.      In  formulating     the 
final   rule,    OSHA  failed  to  consider  any  significant  regulatory 
alternatives   to  the  original  manufacturing-oriented  standard. 
The   analysis  performed  by  OSHA  was   limited  to  an  attempt  to 
assess   the  costs  of   the   standard  as   promulgated  without 
considering  a   number  of   alternatives   that  might  have 
substantially  reduced  the   impact  of   the   HCS  on  small  businesses. 

The  OSHA  failed  to  consider  these  viable  alternatives:    1)    a 
consumer  products  exemption  based  on   S    311(e)(3)    of  the  Superfund 
Amendments   and  Reauthorization  Act;    2)    a  generic  hazard 
communication  program  with   less  reliance  on  MSDSs;   and  3) 
exemptions   for  de  minimis  exposures.        A  proper   regulatory 
flexibility  analysis  would  have   identified  the   costs  associated 
with   the  HCS  program  and  found  that  these  alternatives  would  meet 
the  goals  of  OSHA  without  unduly  burdening   small  business. 

III.  The  Agricultural  Marketing  Service 

The  Agricultural  Marketing  Service    (AMS)    oversees  the 
operation   of  marketing  orders   for   fruits,    vegetables,    and 
specialty  crops.      The  Secretary  of  Agriculture  may   issue  an  order 
and   the   rules   needed  to   implement   it.      This   entire  package  must 
then  be  ratified  by  a  referendum  of  producers.      Thereafter,    an 
"administrative  committee"   representing   primarily  producer 
interests  periodically  develops   implementing  regulations  which. 


^  MSDSs  are  sheets  prepared  by  manufacturers  of  various 
chemicals   explaining  the   ingredients   of   the  chemical,   the 
potential   exposure  risk,    and  what  to  do   in  an  emergency  should  a 
worker  be  exposed.      Some  MSDSs  are  brief   and  easily  intelligible 
to  the  average  worker;   others  are   long  and   indecipherable  to 
anyone   other  than  a  trained  chemist. 
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after  review  by  the  AMS  and  approval  by  the  Secretary  of 
Agriculture,  are  published  and  take  legal  effect  over  those 
handlers  (shippers  of  the  crops)  subject  to  the  order. ^ 

The  Service's  lack  of  compliance  demonstrates  a  cavalier 
disregard  of  the  analytical  requirements  of  the  RFA.   Its 
regulatory  flexibility  certifications  are  a  model  of  conclusory 
findings  supported  by  little  or  no  analysis.   In  fact,  each 
certification  uses  the  same  boilerplate: 

The  purpose  of  the  RFA  is  to  fit  regulatory  actions  to 
the  scale  of  business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly  or 
disproportionately  burdened.   Marketing  orders  issued 
pursuant  to  the  AMAA  [Agricultural  Marketing  Agreement 
Act]  and  rules  issued  thereunder,  are  unique  in  that 
they  are  brought  about  through  group  action  of 
essentially  small  entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity  orientation  and 
compatibility. 

Then  the  AMS  finds  that  most  handlers  are  small  businesses 
without  separating  large  and  small  handlers.^   In  conclusion, 
the  AMS  finds  that  the  costs  are  insubstantial  in  comparison  to 
the  benefits  without  ever  quantifying  the  costs  and  benefits. 

In  1992,  the  Office  of  Advocacy  conducted  a  determined 
campaign  to  change  the  manner  in  which  the  Service  certifies  its 
rules.   In  response  to  numerous  inquiries  into  the  Service's  use 
of  boilerplate  certifications,  the  Office  of  Advocacy  received  8 
letters  from  the  Service.   Each  letter  reiterated  the  Service's 
contention  that  it  was  properly  performing  its  responsibilities 
under  the  RFA. 

The  Office  of  Advocacy  still  disagrees  with  the  AMS' 
characterization  of  its  compliance.   The  Office  of  Advocacy 
maintains  that  these  boilerplate  certifications  represent  nothing 
more  than  a  post  hoc  rationalization  for  actions  that  the  Service 


^  Some  orders  are  national  in  scope;  others  just  cover 
producers  in  well-defined  regions.   For  example,  the  marketing 
and  research  promotion  program  for  mushrooms  encompasses  the 
entire  nation  and  all  mushroom  producers.   Other  orders 
regulating  potatoes  only  cover  very  specific  regions  such  as  the 
High  Plains  or  Colorado. 

^  For  example,  the  largest  handler  of  almonds  is  Blue 
Diamond,  a  billion  dollar  enterprise.   Many  of  the  other  handlers 
of  almonds  are  quite  small.   By  aggregating  all  handlers  into  one 
shell,  the  AMS  is  unable  to  distinguish  the  impacts  that  rules 
issued  pursuant  to  an  order  will  have  on  small  businesses. 
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wants  to  take.   The  Office  of  Advocacy  is  not  alone  in  this 
opinion.   In  December  of  1992,  Judge  Gesell  of  the  United  States 
District  Court  noted  at  a  hearing  for  a  preliminary  injunction 
against  the  Department  that  the  certifications  were  nothing  more 
than  bureaucratic  words  with  little  or  no  meaning.   The  Office  of 
Advocacy  suggests  that  the  Service  heed  the  warnings  of  Judge 
Gesell  and  modify  its  certification  statements.   With  a  greater 
emphasis  on  analysis  as  mandated  by  the  RFA  and  APA,  the 
Department  will  avoid  the  recent  litigative  battles  in  its 
efforts  to  implement  regulatory  policies. 

Three  of  the  most  troubling  marketing  orders  overseen  by  the 
AMS  involve  oranges  and  lemons  grown  in  Arizona  and  designated 
parts  of  California.   These  orders  restrict  the  amount  of  fresh 
fruit  that  handlers  can  ship  to  market  in  a  given  week.   The 
fruit  that  is  not  sold  in  the  fresh  market  either  rots  on  the 
ground  or  is  diverted  to  far  less  profitable  uses  such  as  juice* 
or  cattle  feed.   This  regulatory  scheme  is  called  prorate  and 
does  not  take  into  account  differences  in  size  of  firms, 
comparative  advantages  among  different  producing  regions,  or  the 
demand  for  fresh  produce. 

The  Office  of  Advocacy  has  commented  on  the  problems 
associated  with  these  marketing  orders  for  more  than  ten  years. 
At  first,  the  Service  was  even  reluctant  to  acknowledge  that  the 
RFA  applied.   When  they  did,  they  used  the  boilerplate  discussed 
previously  and  issued  rules  under  the  good  cause  exception  to 
notice  and  comment  rulemaking  in  the  APA.   However,  court 
decisions  directed  the  AMS  to  comply  with  the  APA  and  obtain 
notice  and  comment  on  the  issuance  of  volume  control 
restrictions. 

In  response  to  requests  for  comments  on  whether  prorate 
should  be  instituted  for  lemons  and  navel  oranges,  the  Office  of 
Advocacy  supplied  extensive  comments  recommending  that  prorate 
not  be  instituted  as  an  unreasonable  burden  on  small  businesses. 
These  comments  were  routinely  ignored  and  the  Department  imposed 
volume  controls  that  cost  small  businesses  and  consumers 
substantial  sums  of  money.   In  February  of  1992,  the  Department 
suspended  volume  control  regulations  as  part  of  President  Bush's 
regulatory  moratorium.   For  the  1992-93  marketing  season,  the 
Department,  after  a  month  of  volume  control  restrictions,  adopted 


*   Due  to  horticultural  characteristics,  Valencia  and  navel 
oranges  grown  in  California  and  Arizona  do  not  make  good  juice. 
To  make  a  potable  product,  the  juice  from  these  oranges  often 
must  be  mixed  with  concentrate  from  Florida  and  Brazil  thereby 
reducing  the  amount  that  juice  manufacturers  will  pay  for 
California  and  Arizona  fruit.   Thus,  the  growers  and  handlers, 
unless  they  own  a  plant  for  making  juice,  <do  not  wish  to  divert 
their  product  to  that  use. 
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the  recommendations  of  the  Office  of  Advocacy  and  other  groups 
opposed  to  volume  control  restrictions. 

This  represented  a  sea  change  in  culture  and  practice  for 
the  AMS  —  rejecting  calls  by  Sunkist  and  the  administrative 
committees  for  the  imposition  of  volume  control  restrictions. 
The  large  growers,  however,  responded  with  a  salvo  of  their  own  - 
-   they  sued  the  Department  of  Agriculture  contending  that  the 
decision  to  suspend  prorate  was  based  on  interference  from  the 
White  House.   In  its  defense  to  the  court,  the  Secretary  cited 
the  Office  of  Advocacy's  comments  in  support  of  its  decision  to 
suspend  prorate. 

Litigation  might  have  been  avoided  entirely  if  the  Service 
availed  itself  of  the  RFA.   Rather  than  relying  on  boilerplate 
statement  and  unclear  determinations  of  what  factors  it  uses  to 
make  decisions  concerning  prorate,  the  Service  could  have  used 
the  regulatory  flexibility  analyses  to  build  a  case  for  not 
issuing  prorate.   Although  the  Office  of  Advocacy  commends  the 
Service  and  the  Secretary  for  taking  this  action,  diligent  use  of 
the  RFA  will  alleviate  the  potential  for  litigation  in  the 
future.   More  importantly,  it  will  support  the  rational 
decisionmaking  process  mandated  by  the  Administrative  Procedure 
Act. 

IV.  The  National  Marine  Fisheries  Service 

The  National  Marine  Fisheries  Service  (NMFS) ,  a  division  of 
the  National  Oceanic  and  Atmospheric  Administration  fo  the 
Department  of  Commerce  regulates  the  coastal  fisheries  of  the 
United  States.   Under  the  Fishery  Conservation  and  Management  Act 
(Magnuson  Act),  NMFS  regulates  all  fisheries  between  the  states' 
territorial  waters  and  the  United  States'  territorial  waters 
(essentially  from  3  miles  to  200  miles  off  the  coast).   The 
Magnuson  Act  also  created  eight  Regional  Fishery  Management 
Councils  to  develop  fishery  management  plans  (FMP)*  for 
individual  species  and  areas.   The  councils  develop  an  FMP, 
prepare  the  appropriate  regulatory  analyses,  including  regulatory 


^  The  Service's  announcement  made  no  mention  of  the  analysis 
that  was  done  to  support  that  recommendation;  nor  did  the  AMS 
cite  to  any  of  the  comments  from  small  businesses,  including  the 
Office  of  Advocacy's  comments,  that  supported  suspension  of 
prorate  for  the  entire  year. 

^  Some  of  the  FMPs  are  so-called  framework  plans  that 
establish  a  range  of  quotas  for  a  variety  of  species.   Impacts 
are  then  examined  within  those  ranges  and  specific  takes  are 
adopted  from  those  ranges.   The  Office  of  Advocacy  has  questioned 
the  applicability  of  this  range  analysis  when  specific  fish 
harvests  are  developed.  - 
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flexibility  analyses,  and  submit  the  FMP  to  NMFS  for  approval. 
As  a  result,  responsibility  for  RFA  compliance  fall  on  the 
councils  and  their  staffs  rather  the  NMFS. 

In  1988,  the  Office  of  Advocacy  addressed  the  FMP  for 
Atlantic  billfish  such  as  white  marlin,  blue  marlin,  and 
sailfish.   Five  regional  councils  proposed  to  ban  the  sale  of  all 
billfish  caught  in  the  management  area  and  to  establish  minimum 
sizes  for  retention  of  each  species.   Two  groups  of  small  firms 
would  have  been  severely  injured  by  this  FMP.   First,  commercial 
fishermen  who  catch  billfish  incidental  to  their  harvesting  of 
swordfish  and  tuna  would  no  longer  be  able  to  sell  the  billfish 
even  if  they  were  dead  when  brought  aboard  ship.   Second,  minimum 
size  restrictions  would  have  reduced  sales  to  taxidermists  who 
mount  billfish  by  50  percent. 

Advocacy  commented  on  these  regulations  and  noted  that  the 
councils  performed  poor  regulatory  flexibility  analyses.   In 
particular,  the  councils  failed  to  examine  the  true  costs  of  the 
proposed  regulations  and  review  potentially  less  burdensome 
alternatives.   Despite  these  troubling  impacts,  the  FMP  was 
approved  by  the  Commerce  Department. 

The  approval  of  the  FMP  was  then  challenged  in  court.   The 
court  held  that  the  Secretary,  given  his  broad  discretion  under 
the  Magnuson  Act,  did  not  violate  the  Administrative  Procedure 
Act  in  approving  the  FMP.'  Given  the  broad  discretion  Congress 
usually  vests  in  most  federal  agencies  and  basic  administrative 
case  law  holding  that  courts  will  not  substitute  their  judgements 
for  the  expertise  of  the  agencies,^  the  RFA  usually  represents 
the  only  avenue  for  ensuring  that  adequate  consideration  of  small 
business  impacts  will  occur. 

V.  The  Fish   and  Wildlife  Service 

The  Fish  and  Wildlife  Service  (FWS)  of  the  Department  of 
Interior  is  charged  with  implementing  the  Endangered  Species  Act. 
The  FWS  is  required  to  determine  whether  a  particular  species  is 
threatened  or  endangered,  and  if  so,  develop  a  plan  to  ensure 
recovery  of  the  species  to  a  level  that  will  permit  the  FWS  to 
remove  the  threatened  or  endangered  designation.   As  part  of  the 
protection  process,  the  Service  is  required  to  designate  a 
critical  habitat  which  are  areas  considered  vital  for  the 


'  National  Fisheries  Inst.  v.  Mosbacher,  732  F.  Supp.  210 
(D.D.C.  1990). 

®  See,    e.g.,    Udall  v.  Tallmann,  380  U.S.  1  (1965); 
Independent  Ins.  Agents  of  Am.  v.  Board  of  Governors,  838  F.2d 
627  (2d  Cir.  1988);  Community  Nutr.  Inst.  v.  Young,  773  F.2d  1356 
(D.C.  Cir.  1985),  cert,    denied,    475  U.S.  1123  (1986). 
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conservation  of  the  species  and  require  special  management 
considerations . ' 

In  1991,  the  FWS,  after  substantial  litigation,  issued  a 
proposed  rule  designating  critical  habitat  for  the  Northern 
Spotted  Owl.   The  Department  performed  a  cost-benefit  analysis 
which  underestimated  the  costs  of  habitat  designation  and 
attributed  most  of  the  economic  damage  to  the  listing  of  species 
not  the  designation  of  critical  habitat.   The  Service  simply 
certified  that  the  rule  would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of  small  entities. 

The  FWS  rested  its  certification  on  two  separate  findings. 
First,  the  Service  contended  that  given  the  information  discussed 
in  the  proposed  rule  and  its  impact  on  public  and  private 
activities  in  the  critical  habitat  area,  it  is  not  "clear  whether 
significant  economic  impacts  will  result  from  the  critical 
habitat  designations."   56  Fed.  Reg.  40,002,  40,034  (Aug.  13, 
1991) .   Second,  the  FWS  stated  that  there  are  no  direct 
enforcement  or  recordkeeping  costs  associated  with  the  critical 
habitat.   The  Office  of  Advocacy  disputed  both  assertions 
especially  the  Service's  finding  that  significant  economic 
impacts  will  result  from  the  designation. 

The  FWS  issued  a  final  critical  habitat  rule  on  January  15, 
1992.   57  Fed.  Reg.  1796.   Despite  substantial  criticism  from  the 
Office  of  Advocacy,  other  government  agencies  (including  sister 
agencies  within  the  Department  of  Interior) ,  and  the  private 
sector,  the  Service  persisted  in  its  finding  that  the  designation 
of  critical  would  not  have  a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. ^°  That  finding  is  belied 


'  The  FWS  may  only  consider  biological  information  in 
determining  whether  a  species  should  be  listed  under  the  Act. 
TVA  V.  Hill,  437  U.S.  153,  184  (1978).   However,  Congress 
specifically  authorized  that  the  designation  of  critical  habitat 
should  include  economic  factors.   16  U.S.C.  S  1533(b)(2).   In 
fact,  the  legislative  history  of  the  1982  amendments  to  the  Act 
is  replete  with  references  to  both  the  RFA  and  economic  impacts 
when  designating  critical  habitat. 

^°  A  number  of  private  entities  have  sued  the  Service 
contending  that  the  designation  of  critical  habitat  was  arbitrary 
and  capricious.   The  litigants  cite  the  Service's  failure  to 
perform  a  regulatory  flexibility  analysis  as  evidence  of  the 
arbitrariness  of  the  rulemaking.   Given  the  current  state  of  the 
caselaw,  it  is  unlikely  that  a  certification  can  be  used  for  the 
purposes  desired  by  the  litigants.  Cf .   Lehigh  Valley  Farmers  v. 
Block,  640  F.  Supp.  1497,  1518-20  (E.D.  Pa.  1986),  aff'd  on  other 
grounds,    829  F.2d  409  (3rd  Cir.  1987)  (certifications  cannot  be 

(continued. . . ) 
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by  subsequent  events  including  President  Clinton's  convening  of  a 
suimnit  on  the  issue  and  the  formation  of  task  forces  to  resolve 
the  economic  dislocations  associated  with  protection  of,  among 
other  things,  the  Northern  Spotted  Owl. 

An  appropriate  analysis  under  the  RFA  would  not  have 
revealed  alternatives  that  would  have  completely  alleviated  the 
adverse  impact  of  protecting  the  owl.   Nevertheless,  a  regulatory 
flexibility  analysis  would  have  identified  some  alternatives, 
such  as  reduced  acreages,  that  would  have  lessened  some  of  the 
extraordinary  impacts  associated  with  protecting  the  owl  habitat. 


^°(. . .continued) 
reviewed  in  any  manner  or  used  as  part  of  the  record  to 
demonstrate  arbitrary  rulemeOcing  under  Administrative  Procedure 
Act)  . 


84-659  0-94-7 
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Tha  President 
The  White  House 
Washington,  D.C. 


Dear  Mr. 


20500 
Preaidentt 


I  was  exoited  to  learn  of  your  conunitnent  during  a 
September  30  speech  at  Clinton,  Maryland  to  "enforce  the 
Regulatory  Flexibility  Act's  regulrenents"  as  a  way  to  help 
small  businesses  cope  with  federal  regulation.   I  would  like 
to  work  with  you  on  this  Issue. 

'   As  you  know  the  Regulatory  Flexibility  Act  (RFA)  was 
designed  to  ninlmize  the  impact  of  federal  regulations  on 
small  businesses.   The  RFA  requires  agencies  to  prepare 
analyses  of  the  potential  effect.  Including  compliance. cpstc, 
of  proposed  rules  on  snail  businesses  and  develop  final  rules 
which  minlnizs  that  impact.   However,  agencies  In  many  cases 
have  not  complied  with  the  spirit  or  letter  of  the  RFA,  in 
part  because  of  some  flaws  in  the  original  legislation.   The 
nost  glaring  problem  is  that  there  is  no  method  to  force 
agencies  to  heed  the  RFA  as  the  Act  contains  a  provision 
prohibiting  judicial  review  of  agency  compliance. 

Over  tha  past  year  I  have  developed  legislation  to 
improve  the  RFA,  which  is  being  introduced  today.  This  bill 
has  received  strong  bi-partisan  support  so  far  in  Congress, 
including  the  Chairman  and  Ranking  Member  of  the  House  Small 
Business  Coinmittee.   It  has  also  received  strong  support  from 
the  sr.all  business  community. 

I  would  be  honored  to  work  with  you  in  a  bi-partisan 
spirit  to  pass  this  legislation  which  is  critically  important 
to  small  businesses  if  we  are  to  ease  the  burden  of  excessive 
and  costly  federal  regulations.   Enclosed  is  detailed 
information  about  the  Regulatory  Flexibility  Amendr.ents  Act 
of  X993. 

Thank  you  for  your  consideration. 


y.erber  or  csnsress 
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THE  WHITE  HOUSE 


<VA$HlNOTOW 

April  22,  1993 


D«ar  Repr«sentativ«  Evingi 

Thank  you  for  your  letter  informing  b«  that 
you  had  Introduced  H.R,  830,  the  "Regulatory 
Flexibility  Aaendaents  Act  of  1993." 

The  Regulatory  Flexibility  Act  (RFA)  has 
played  an  important  role  in  nany  rulenakings  by 
ensuring  that  the  effects  on  snail  businesses  and 
small  governnental  entities  are  considered  during 
the  ruleaaking  process.  However,  experience  with 
the  RFA  suggests  that  inproveiients  may  be  needed  in 
its  ittpleventation,  particularly  in  agency  . 
compliance  vith  the  requirements  to  perform 
adeqtuata  regulatory  flexibility  analysis. 

My  Administration  looks  forvard  to  working 
vith  you  and  the  Congress  on  this  important  issue* 
X  appreciate  your  interest  in  small  business,  and 
want  you  to  know  that  the  concern*  of  small 
business  are  a  very  high  priority  in  my 
Administration. 


With  best  wishes. 


Sincerely, 


/'feUM^^d.u^Jk^ 


The  Honorable  Thomas  W.    Ewing 
House  of  Representatives 
Washington,   D.C.      20515 
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Good  Morning  Mr.  Chairman:  It  is  a  pleasure  to  appear  before  the 
House  Republican  Research  Committee  Task  Force  on  Small  Business. 
As  Acting  Chief  Counsel  for  the  Office  of  Advocacy,  U.S.  Small 
Business  Administration,  it  is  ny  duty  to  monitor  agency 
compliance  with  the  Regulatory  Flexibility  Act  (RFA) •   Therefore, 
let  me  commend  Congressman  Ireland  and  Congresswoman  Molinari  for 
holding  this  hearing  on  the  Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act  is  of  paramount  importance  to  the  20 
million  U.S.  small  businesses.  This  sector  played  a  starring  role 
in  the  economic  expansion  of  the  past  decade.  Small  businesses 
today  employ  more  than  50  percent  of  the  U.S.  work  force,  account 
for  44  percent  of  all  sales,  and  generate  39  percent  of  our  gross 
domestic  prodyct.  As  you  are  well  aware,  government  regulation 
places  undue  burdens  on  small  businesses  which  in  turn  inhibits 
their  ability  to  compete  at  home  and  in  the  global  marketplace. 
However,  the  Regulatory  Flexibility  Act,  if  properly  implemented 
and  appropriately  strengthened,  can  help  ease  the  regulatory 
burdens  on  small  businesses. 
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I.    THE  REGOLXTORY  FLEXIBILITY  ACT 

Before  discussing  agency  compliance  and  problems  with  the  RFA,  a 
brief  review  of  the  Act  and  what  it  requires  of  federal  agencies 
is  necessary. 

The  Administrative  Procedure  Act  (APA)  requires  federal  agencies 
to  promulgate  rational  rules.   The  APA  provides  the  primary 
mechanism  for  accomplishing  this  task  —  notice  and  comment 
rulemaking.   The  RFA  is  another  tool,  like  Executive  Order 
12,291,  to  assist  agencies  in  fulfilling  their  statutory  mandate 
under  the  APA.   The  RFA  is  based  on  two  premises:  1)  that  federal 
agencies  ofteh  do  not  recognize  the  impact  that  their  rules  will 
have  on  small  businesses;  and  2)  that  small  entities  are 
disproportionately  disadvantaged  by  federal  regulation  compared 
to  their  larger  counterparts. 

If  the  cost  of  compliance  with  a  federal  regulation  is  fixed, 
then  the  smaller  firm  will  suffer  a  more  severe  impact  since  it 
has  a  smaller  output  over  which  to  recover  the  costs.   An  example 
night  be  illustrative,   widget  manufacturer  A  produces  100 
widgets  at  a  cost  of  a  dollar  a  widget  for  a  total  production 
cost  of  100  dollars.   Widget  manufacturer  B  also  produces  widgets 
at  the  s  1^ :  cost  but  only  produces  50  widgets.   If  a  government 
regulation  imposes  an  added  fixed  cost  of  10  dollars,  the  cost  of 
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production  for  each  widget  for  the  smaller  producer  rises  to 
$1.20  while  the  cost  of  production  for  each  widget  to  the  larger 
manufacturer  goes  to  $1.10.   As  a  result  of  the  government 
regulation,  the  larger  widget  manufacturer  can  undersell  the 
smaller  producer  and  still  make  a  profit.   This  example 
highlights  the  existence  of  scale  economies  in  compliance  with 
federal  regulations.   A  study  commissioned  by  the  Office  of 
Advocacy,  confirmed  that  scale  economies  exist  in  complying  with 
a  diverse  variety  of  federal  regulations.   While  I  used 
manufacturing  as  an  illustration,  the  study  examined  areas 
ranging  from  aluminum  effluent  guidelines  to  truth-in-lending 
regulations.   In  each  case,  the  study  revealed  that  larger  firms 
can  comply  with  various  types  of  government  regulation  at  a  lower 
cost  than  small  businesses. 

The  RFA  was  enacted  to  obtain  federal  agency  recognition  of  these 
effects  and  consequently  to  reduce  them.   By  mitigating  the 
impact  of  government  regulation  on  small  businesses,  the 
viability  of  small  businesses  will  be  determined  in  the 
marketplace  not  in  a  federal  office.   Of  course,  the  real  world 
is  never  as  simple  as  widget  manufacturing,  and  the  direct 
effects  of  a  proposed  rule  may  not  be  obvious.   Nevertheless,  the 
RFA  requires  federal  agencies  to  assess  the  impact  of  their 
proposals  on  small  businesses.   Agencies  then  have  two  options 
under  the  statut   -   performing  a  regulatory  flexibility 
analysis  or  issuing  a  certification. 
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An  agency  certifies  a  rule  if  it  determines  that  the  rule  will 
not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities.   Announcement  of  the  certification  is  required  in 
the  FEDERAL  REGISTER  and  the  certification  must  be  accompanied  by 
"a  succinct  statement  explaining  the  reasons  for  such 

certification "  5  U.S.C.  S  605(b).   Simple  boilerplate 

statements  that  the  rule  will  not  have  such  an  effect  are 
patently  inadequate  under  the  RFA.   Rather  sufficient  analysis 
must  be  performed  to  apprise  the  regulated  community  of  the 
reasons  for  the  certification. 

An  agency  assessment  which  reveals  that  the  rule  will  have  a 
significant  economic  impact  on  a  substantial  number  of  small 
businesses  requires  the   agency  to  prepare  a  regulatory 
flexibility  analysis.   The  analysis  must  contain:  1)  the  reasons 
why  the  action  is  being  taken;  2)  a  terse  statement  of  the 
objectives  with  the  legal  basis  for  the  action;  3)  a  description 
and  estimate  of  the  small  businesses  affected  by  the  agency 
action;  4)  a  detailed  description  of  the  reporting,  record 
keeping,  and  other  compliance  requirements  with  special  attention 
to  the  affected  small  businesses;  and  5)  any  duplicative  federal 
regulations. 

More  important  than  any  of  these  requirements  is  that  the 
analysis  must  describe  and   ^  .une  significant  alternatives  to 
the  proposal  which  accomplish  the  objectives  of  the  agency  but 
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miniinire  the  economic  impact  on  small  businesses,   significant 
alternatives  may  include,  but  are  not  limited  to:  1) 
establishment  of  diverse  compliance  or  reporting  requirements 
that  take  into  account  the  resources  available  to  small 
businesses;  2)  performance  rather  than  design  standards;  or  3) 
exemptions  of  small  businesses  from  all  or  part  of  the  rule.   In 
the  final  analysis,  agencies  must  give  reasons  why  they  did  not 
adopt  the  alternatives  which  were  presented  to  the  agency  during 
the  rulemaking  process. 

Both  the  regulatory  flexibility  analysis  and  certification  are 
designed  to  force  federal  agencies  to  articulate  the  effects  of 
proposed  rules  on  small  businesses.   This  process  should  be 
viewed,  not  in  isolation,  but  rather  as  an  integral  component  of 
the  administrative  process.   Thus,  the  RFA  is  an  administrative 
tool  for  reasoned  agency  rulemaking. 

II.   ADVOCACY  INITIATIVES  IN  MONITORING  COMPLIANCE  WITH  THE  RFA 

One  of  the  chief  statutory  responsibilities  of  the  Office  of 
Advocacy  is  monitoring  agency  compliance  with  the  RFA.   The 
Office  of  Advocacy  has  recently  undertaken  a  number  of 
initiatives  to  improve  and  document  its  oversight  of  agency 
implementation  of  the  RFA. 
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The  Office  of  Advocacy's  prior  system  often  relied  on  a  sonewhat 
ad  hoc  method  when  an  inadequacy  was  found  under  the  RFA.   The 
current  system  will  now  ensure  that  a  standard  set  of  procedures 
will  be  followed  if  agency  compliance  fails  to  meet  the  standards 
of  the  RFA. 

This  new  system  is  not  designed  merely  to  improve  the  record 
keeping  of  the  Office  of  Advocacy.   Rather,  it  will  also  be  used 
to  identify  pockets  of  agency  noncompliance  and  enable  the  Office 
of  Advocacy  to  communicate  with  these  agencies  and  provide 
instruction  in  complying  with  the  RFA.   As  a  corollary  to  this, 
the  Office  of  Interagency  Affairs  is  developing  a  training  manual 
for  its  new  staff  which  also  can  be  used  by  other  federal 
agencies  in  educating  its  work  force  on  compliance  with  the  RFA. 


Although  not  all  the  elements  of  these  changes  have  been 
instituted,  some  preliminary  results  exist  for  the  first  quarter 
of  1992.   The  Office  of  Advocacy  found  that  approximately  32 
federal  regulatory  proposals  did  not  meet  the  strictures  of  the 
Act.   The  Office  responded  with  letters  notifying  the  agencies  of 
their  failures  and  informing  them  of  means  to  correct  the 
inadequacies.   I  have  attached  a  list  of  these  comments  as 
Appendix  A.   The  Office  of  Advocacy  will  aggressively  continue 
these  and  other  efforts  to  improve  the  accur    and  efficient 
oversight  of  agency  compliance  with  the  RFA. 
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III.  RPA  Success  Stories 

Despite  the  large  number  of  comment  letters  filed  in  the  first 
quarter  of  this  year,  some  agencies  have  made  great  strides  in 
their  attempts  to  improve  compliance  with  the  RFA.   These 
agencies  recognize  the  value  of  the  RFA  as  a  tool  in  their 
decision  making  processes. 

One  example  of  an  agency  attempting  to  improve  compliance  with 
the  RFA  is  the  Environmental  Protection  Agency  (EPA) .   In  an 
effort  to  better  institutionalize  compliance  with  RFA,  the  EPA, 
in  consultation  with  Advocacy  staff,  is  developing  new  agency- 
wide  guideline^  for  complying  with  the  RFA.   The  Office  of 
Advocacy  commends  EPA  in  its  attempts  to  improve  its  performance 
under  RFA. 

Other  agencies  have  also  made  efforts  to  comply  with  RFA.  For 
instance,  fees  paid  by  licensees  to  the  Nuclear  Regulatory 
Commission  are  mandated  by  statute.   Nevertheless,  the  Commission 
utilized  the  tools  in  the  RFA  to  significantly  lessen  the  burdens 
on  small  business.   The  United  States  Forest  Service  recently  met 
with  Advocacy  staff  to  discuss  the  methods  by  which  the  Service 
can  integrate  RFA  compliance  into  the  development  of  land 
management  plans  mandated  by  the  National  Forest  Management  Act. 
The  Federal  Trade  Commission  and  the  Securities  and  F  -hi^nge 
Commission  regularly  request  comments  on  the  impact  oi  their 
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rulemakings  on  small  business  to  ensure  that  they  have  obtained 
sufficient  data  to  comply  with  the  RFA. 

IV.   Federal  Agency  Mon-complianee  with  the  RFA 

Unfortunately,  not  every  agency  has  discovered  that  the  RFA  is  a 
valuable  weapon  in  its  regulatory  process.  When  these  agencies 
fail  to  comply  with  the  RFA,  it  results  in  significant  and 
burdensome  requirements  on  small  businesses,  and  thereby 
threatens  their  viability.   These  agencies  often  view  the  RFA  as 
nothing  more  than  another  procedural  impediment  to  the 
promulgation  of  a  particular  rule. 

Rather  than  using  the  RFA  as  an  integral  part  of  rulemaking, 
agencies  have  often  issued  perfunctory  certifications  without 
performing  the  underlying  assessment  of  small  business  impacts 
necessitated  by  the  RFA.   For  example,  the  Agricultural  Marketing 
Service's  implementation  of  marketing  orders  glosses  over  the 
RFA,  through  the  use  of  boilerplate  certifications,  and  never 
addresses  the  real  issues  raised  by  the  orders  —  the 
disproportionate  impact  that  the  regulations  impose  on  small 
handlers  unaffiliated  with  cooperatives. 

The  Department  of  Interior  (DOl)  also  has  had  difficulty 
complying  with  the  RFA.   The  agency  often  has  asserted  claims  o! 
no  significant  impact  without  making  any  attempt  to  provide  a 
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succinct  explanacion  for  the  certification  as  required  by  S  605 
of  the  RFA. 

Some  agencies  give  the  appearance  of  using  loopholes  or 
weaknesses  in  the  RFA  to  avoid  the  analytical  requirements  of  the 
Act.   The  Internal  Revenue  Service  (IRS)  avoids  compliance  by 
labelling  its  regulations  as  interpretative  and  not  subject  to 
notice  and  comment  rulemaking  under  the  APA. 

The  Office  of  Advocacy  cannot,  by  itself,  enforce  compliance  with 
the  RFA.   The  Office,  has  been  successful  in  getting  some 
agencies  to  modify  proposed  rules  to  ameliorate  some  or  all  of 
their  impact  on  small  business.   However,  agencies  are  not 
obligated  to  accept  our  suggestions.   Moreover,  the  Office  of 
Advocacy  has  no  means  by  which  to  enforce  its  views  of  the  RFA 
over  another  agency's.   These  weaknesses  undermine  the  potential 
promise  of  the  RFA  as  a  tool  to  improve  agency  rulemaking. 

V.  Means  to  Strengthen  Agency  Compliance  with  the  RFA 


There  are  a  number  of  potential  solutions  to  strengthening 
compliance  with  the  RFA. 

A.  Judicial  Review 
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The  National  Environmental  Policy  Act  (NEPA)  requires  agencies  to 
consider  the  environmental  impact  of  major  federal  actions 
significantly  affecting  the  environment.   Parties  aggrieved  by  an 
agency's  failure  to  comply  with  the  procedural  requirements  of 
NEPA  can  sue  the  agency  in  court.   Although  NEPA  is  a  procedural 
statute,  court  review  often  entails  a  close  examination  of  the 
environmental  impact  statement  (EIS)  to  determine  whether 
environmental  effects  have  been  sufficiently  considered.   This 
court  review  often  imposes  substantial  delay  on  the  proposed 
agency  action  as  the  litigation  moves  through  the  court  system. 

In  a  similar  manner,  the  RFA  requires  agencies  to  consider  the 
impact  of  their  actions  on  small  businesses.   The  concepts  of  the 
regulatory  flexibility  analysis  and  the  certification  parallel 
the  impact  statement  and  environmental  assessment  process  of 
NEPA.   However,  the  similarity  ends  there.   The  authors  of  the 
RFA  were  concerned  that  a  litigation  explosion  would  result  under 
the  RFA.   In  turn,  businesses  would  be  able  to  delay  the 
implementation  of  regulations  through  court  action.   To  prevent 
this,  the  authors  instituted  a  provision  excluding  separate 
judicial  challenges  to  agency  compliance  with  the  RFA.   5  U.S.C. 
S  611. 

However,  section  611,  authorizes  any  regulatory  flexibility 
analysis  to  be  made  part  of  the  record  on  review.   Thus,  any 
challenge  to  the  ultimate  reasonableness  of  a  rule  shall  include 
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consideration  of  any  regulatory  flexibility  analysis  performed 
for  the  development  of  the  rule.   The  court  could  then  determine 
that  a  defective  regulatory  flexibility  analysis  led  an  agency  to 
underestimate  the  harm  to  small  business.   This  harm  could  be 
significant  enough  to  undermine  the  reasonableness  of  an 
otherwise  reasonable  rule. 

The  ability  of  agencies  to  ignore  their  responsibilities  under 
the  RFA  is  enhanced  by  the  conspicuous  absence  from  section  611 
of  certifications  issued  pursuant  to  section  605.   Federal 
agencies  could  avoid  any  review  of  the  impact  of  their  rules  by 
simply  certifying  that  their  rules  do  not  significantly  affect  a 
substantial  number  of  small  entities. 

The  initial  decision  to  certify  a  rule  is  a  threshold  question  in 
much  the  same  manner  that  environmental  assessments  represent  an 
agency's  initial  evaluation  of  the  impact  of  an  action  on  the 
environment.   But  unlike  the  actions  with  respect  to  the 
environmental  assessment,  no  avenue  of  review  is  available 
concerning  the  certification  under  the  RFA. 

This  absence  of  meaningful  judicial  review  of  both  certifications 
and  regulatory  flexibility  analyses  creates  an  atmosphere  in 
which  compliance  rests  upon  each  agency's  voluntary  commitment  to 
utilization  of  the  RFA  in  the  quest  for  rational  decision  making 
mandated  by  the  APA. 
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A  primary  means  to  accomplish  mandatory  compliance  would  be  to 
repeal  section  611  and  authorize  that  the  individuals  aggrieved 
by  agency  failure  to  comply  with  the  RFA  can  test  that  compliance 
in  court  in  the  same  manner  that  agency  compliance  with  NEPA  is 
reviewed.   This  step  would  be  controversial  but  Congress  and  the 
small  business  community  could  be  assured  that  agencies  would 
consider  and  adequately  address  the  impact  of  their  actions. 
Agencies,  to  avoid  potential  litigation,  also  would  increase 
their  contact  with  the  Office  of  Advocacy,  take  greater  heed  of 
our  advice  as  the  agency  responsible  for  monitoring  the  RFA,  and 
improve  the  documentation  of  their  discussions  with  the  Office  of 
Advocacy  concerning  potential  impact  on  small  business.   Repeal 
then  would  create  the  added  benefit  to  the  agency  of  a  more 
complete  administrative  record  for  the  courts  to  consider  should 
any  challenges  to  the  rule  occur. 

However,  I  recognize  the  controversial  nature  of  repealing  S  611. 
Federal  bureaucrats  will  not  view  with  any  pleasure  the 
institution  of  yet  another  means  to  challenge  their  regulatory 
authority.   Furthermore,  this  proposal  may  produce  a  barrage  of 
litigation  in  the  federal  courts. 

A  less  drastic  alternative  exists.   Section  611(b)  could  be 
amended  to  specify  that  certification  decisions  should  be  made 
part  of  the  record  review  for  evidentiary  purposes.   This  modest 
step  does  not  represent  the  comprehensive  solution  afforded  by 
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the  repeal  of  S  611  and  separate  judicial  review  of  compliance 
with  the  RFA.   Despite  its  humble  appearances,  the  amendment 
could  force  agencies  to  give  greater  care  in  their  certification 
decisions.   As  an  additional  benefit,  small  business  challengers 
would  find  it  easier  to  demonstrate  that  an  agency's  decision  is 
based  on  the  mistaken  premise  reflected  in  the  certification. 
The  logical  conclusion  from  that  finding  would  be  a  determination 
that  the  rule  is  arbitrary  and  capricious  under  the  APA. 

B.  Intervention  Authority 

Section  612(b)  of  the  RFA  provides  that  the  Chief  Counsel  for 
Advocacy  "  is  authorized  to  appear  as  amicus  curiae  in  any  action 
brought  in  a  court  of  the  United  States  to  review  a  rule."   The 
statute  limits  the  purpose  to  the  expression  of  views  with 
respect  to  the  effect  of  the  rule  on  small  business.   This 
function  can  be  seen  as  a  logical  extension  of  the  Chief 
Counsel's  primary  responsibility  —  representation  of  the  views 
of  small  business  before  federal  agencies  and  Congress.   Congress 
may  have  determined  that  the  Chief  Counsel's  expression  of  these 
views,  especially  after  making  comments  on  a  proposal,  would 
provide  further  enlightenment  to  the  court  on  a  certain  aspect  of 
the  regulatory  process. 

•■"le  Office  of  Advocacy  attempted  to  file  an  amicus  brief  under 
section  612(b)  of  the  RFA  in  Lehigh  Valley  Farms  (1986).   After 
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much  debate  between  the  Office  of  Advocacy  and  the  Department  of 
Justice,  on  the  constitutionality  of  submitting  the  amicus  brief, 
the  Chief  Counsel  withdrew  his  brief.   To  our  knowledge  no 
subsequent  attempt  to  file  an  amicus  brief  has  been  made  by  my 
Office. 

The  ability  of  the  Chief  Counsel  to  intervene  in  court  litigation 
would  likely  enhance  his  ability  to  monitor  the  RFA.   The  ability 
of  the  Chief  Counsel  to  raise  these  issues  before  a  reviewing 
court  certainly  would  heighten  the  awareness  of  agencies  to  the 
RFA.   Additionally,  the  amicus  authority  enhances  the  power  of 
the  Chief  Counsel  to  convince  an  agency  to  take  a  hard  look  at 
the  impact  on  small  business.   I  would  ask  the  Task  Force  to 
examine  the  constitutionality  of  section  612(b)  for  submitting 
amicus  briefs  in  civil  and  administrative  proceedings. 

C.  Executive  Branch  Coordination 

Assuming  that  Congress  did  not  authorize  judicial  review  of 
agency  action,  some  other  mechanisms  are  available  that  would 
enhance  the  strength  and  voice  of  the  Chief  Counsel  in  agency 
rulemakings. 

First,  the  President  can  issue  an  Executive  Order  requiring  all 
agencies  o  obtain  the  approval  of  the  Chief  Counsel  before 
issuing  a  proposed  or  final  rule.   This  would  enable  my  Office  to 
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ensure  that  agencies  properly  examined  the  impacts  on  small 
business  and  took  a  hard  look  at  the  alternatives  to  lessen  the 
burdens  or  increase  the  benefits. 

However,  an  Executive  Order  nay  draw  loud  protests  from  members 
of  Congress  in  the  same  manner  as  executive  orders  requiring  the 
Council  on  Competitiveness  and  the  Office  of  Management  and 
Budget's  (0MB)  to  make  regulations  more  cost  effective. 

Another  approach  to  the  problem  would  be  the  enactment  of 
legislation  requiring  such  clearance.   To  alleviate  concerns  that 
small  businesses  were  unduly  tampering  with  the  implementation  of 
Congressional  mandates,  appropriate  safeguards  could  be 
implemented.   One  such  avenue  might  include  an  agency 
specifically  explaining  why  it  is  going  forward  with  the  proposal 
despite  Advocacy's  objections. 

D.  Interpretative  Rules 

The  RFA  currently  requires  federal  agencies  to  comply  with  the 
Act  only  when  they  are  required  to  issue  notice  and  comment 
rulemaking  under  the  APA  or  some  other  law.   Thus,  interpretative 
rules,  general  statements  of  policy,  and  rules  concerning  loans, 
grants,  benefits,  or  public  contracts  are  not  subject  to  the 
analytical  require  r:s  under  the  RFA.   For  the  most  part,  this 
causes  no  problems  in  agency  compliance  with  the  RFA.  Generally, 
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rules  which  are  most  often  classified  as  interpretative  do  not 
pose  problems  for  small  businesses.   Similarly,  rules  concerning 
agency  management,  while  significant,  usually  do  not  affect  small 
businesses.   One  exception  to  this  is  the  actions  taken  by  the 
IRS. 

The  preponderance  of  rules  issued  by  the  IRS  are  characterized  by 
the  Service  as  "interpretative."   Interpretative  rules  are  meant 
only  to  advise  the  public,  and  not  to  bind  them  on  what  the  tax 
laws  mean.   However,  many  rules  which  the  IRS  labels 
"interpretative"  are  indistinguishable  in  their  substance  and 
effect  from  those  rules  requiring  notice  and  comment  under  the 
APA.   To  the  small  business  owner,  who  must  comply  with  the 
Service's  rules,  they  are  one  and  the  same. 

The  Office  of  Advocacy,  as  well  as  Congressional  committees  with 
RFA  oversight  responsibilities,  have  repeatedly  urged  the  IRS  to 
put  aside  the  often  arbitrary  distinctions  drawn  between 
interpretative  and  legislative  rules  and  utilize  the  analytical 
procedures  of  the  RFA  to  provide  a  solid  foundation  for  its 
rulemakings. 

The  Service  has  used  this  exemption  and  has  otherwise  avoided 
the  small  business  analysis  required  by  the  RFA  irrespective  of 
the  potential  burden  that  the  rules  would  place  on  small 
businesses.   The  RFA  also  c  es  not  reach  Revenue  Rulings,  Revenue 
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Procedures,  Notices,  or  Letter  Rulings.   These  are  akin  to 
general  statements  of  policy  which  are  not  subject  to  the  notice 
and  comment  provisions  of  the  APA  or  the  analytical  requirements 
of  the  RFA.   The  IRS  decision  to  classify  a  rule  or  pronouncement 
in  a  particular  manner  is  virtually  unchallengeable  in  court. 

I  believe  that  the  Service's  activities  need  to  adhere  to  the 
provisions  of  RFA.   The  IRS  has  a  difficult  task  and  for  the  most 
part  does  an  exceptional  job  in  interpreting  and  enforcing  the 
constantly  revised  tax  code.   However,  its  interpretations  have  a 
substantial  impact  on  small  businesses  and  the  agency  should 
consider  these  effects  when  it  issues  rules.   The  Service  may 
find  that  there  are  less  onerous  alternatives  on  small  businesses 
which  do  not  detract  from  its  primary  mission  of  collecting 
taxes.    The  Task  force  should  consider  any  modifications  to  the 
RFA  which  would  require  the  IRS  to  comply  with  the  RFA 
irrespective  of  the  denomination  attached  to  the  IRS  issuance. 

E.  Indirect  Effects 

Agency  rules  have  both  direct  and  indirect  effects.   Direct 
effects  of  rules  are  those  that  impose  some  type  of  cost  on  a 
business  covered  by  the  regulation.   Indirect  effects  are  those 
which  may  have  an  impact  on  a  business  but  not  the  one  covered  by 
the  regulation.   Let  me  return  to  tf  •  w  dget  manufacturer  to 
explain.   Assume  that  a  federal  agency  promulgates  a  rule 
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requiring  widget  manufacturers  to  install  a  device  to  protect  its 
workers  and  would  cost  the  widget  manufacturer  ten  dollars.   This 
cost  is  considered  a  direct  effect  of  the  regulation.   Now  assume 
that  a  federal   agency  adopts  a  regulation  imposing  costs  on 
steel  companies,   widget  makers,  as  users  of  steel,  will  be 
affected  by  any  cost  increase  to  steel  manufacturers.   The  rule 
affects  the  widget  industry  even  though,  by  its  terms,  it  only 
applies  to  steel  plants.   This  is  an  indirect  effect. 

No  doubt  exists  that  direct  effects  of  federal  rules  are  subject 
to  analysis  under  the  RFA.   However,  it  is  less  certain  whether 
indirect  effects  are  subject  to  RFA  analysis.   The  legislative 
history  of  the  RFA  on  this  subject  is  somewhat  unclear. 
Consequently,  the  issue  of  indirect  effects  should  be  clarified 
with  an  amendment  to  the  RFA  which  expressly  authorizes  the 
examination  of  indirect  effects. 
VI.  Conclusion 

The  Office  of  Advocacy  again  wishes  to  thank  the  Task  Force  for 
its  efforts  in  this  area.   The  Task  Force  efforts,  if  nothing 
else,  will  increase  public  awareness  of  the  RFA.   However,  the 
RFA,  if  properly  implemented  and  appropriately  strengthened,  can 
help  ease  the  regulatory  burdens  on  small  businesses.   Regulatory 
relief  for  small  businesses  will  create  greater  opportunity  for 
entrepreneurs,  more  jobs  for  American  workers,  ard  expand  the 
U.S.  economy. 
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I  look  forward  to  working  with  members  of  the  Task  Force  to 
improve  the  effectiveness  of  the  RFA.   I  am  willing  to  answer  any 
questions  from  the  Task  Force. 
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Regulatory  Flexibility  Report 

Comment  Letters 

Appendix  1992 


ReaFlex.y;> 


Date 


Agency 


Coininent   Siuninary 


EPA* 


03/31/92 


EPA* 


HUD* 


03/31/92 


FDA* 


03/26/92 


INS* 


03/26/92 


03/24/92 


EPA** 


EPA** 


Response  to  Notice  Published  in  the 
Federal  Register  on  March  3,  1992, 
entitled  Hazardous  Waste  Management 
System;  Definition  of  Hazardous 
Waste;  "Mixture"  and  "Derived  From" 
Rules,  [Docket  No.  F-92-MDFP- 
FFFFF] . 

Response  to  Notice  Published  in  the 
Federal  Register  on  March  4,  1992, 
entitled  "Ambient  Air  Quality 
Surveillance"  [Docket  No.  A-91-22]. 

Proposed  rule  published  in  the 
Federal  Register  on  February  24, 
1992,  entitled  Manufactured  Home 
Construction  and  Safety  Standards 
and  is  codified  at  24  CFR  Part  3280 
[Docket  No.  R-92-1497;  FR-2622-P- 
01. 

Proposed  Rule  Published  in  the 
Federal  Register  on  March  2,  1992, 
entitled  Physical  Medicine  Devices; 
Revocation  of  the  Classification  of 
Mechanical  Automobile  Hand  Foot 
Driving  Control  and  is  codified  at 
21  CFR  Part  890  [Docket  No.  91N- 
0232]. 

Proposed  Rule  Published  in  the 
Federal  Register  on  January  14, 
1992,  entitled  Fees  for  Processing 
Certain  Asylee-Related  and  Refugee- 
Related  Applications. 

Drafting  of  New  Guidelines  to 
Improve  EPA's  Conformance  with  the 
Regulatory  Flexibility  Act. 

Notice  Published  in  the  Federal 
Register  on  March  3,  1992,  entitled 
Ninety  Day  Economic  Review  of 
Regulations,  codified  at  40  CFR 
Chapter  1  [Docket  No.  FRL-4 111-8; 
FR  Doc.  92-5008]. 
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03/23/92 


CPSC* 


03/23/92 


FCC* 


Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register 
on  March  18,  1992,  titled 
"Certification  and  Recordkeeping 
for  Automatic  Residential  Garage 
Door  Operators . " 

Amendment  of  Part  76,  Subpart  J, 
Section  76.501  of  the  Commission's 
Rules  and  Regulations  to  Eliminate 
the  Prohibition  on  Common  Ovmership 
of  Cable  Television  Systems  and 
National  Television  Networks. 


03/19/92 


uses** 


03/19/92 


ATF** 


03/19/92 


CPSC* 


03/11/92 


EPA* 


Request  for  Public  Comments, 
published  in  the  Federal  Register 
on  March  9,  1992,  titled,  "Review 
of  Customs  Regulations,"  and 
codified  at  19  CFR  Chapter  1. 

Notice  Published  in  the  Federal 
Register  on  March  6,  1992.  It  is 
entitled  Review  of  Existing 
Regulations  and  is  codified  at  27 
CFR  Ch.I  [Notice  No.  736]. 

Proposed  Rule  entitled,  "Revision 
of  Costs  Chargeable  in  Connection 
With  Relabeling  and  Reconditioning 
Inadmissible  Imports,"  is  published 
in  the  March  4,  1992,  Federal 
Register  (15  CFR  Part  1500). 

Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register 
on  March  2,  1992,  titled 
"Polychlorinated  Biphenysis; 
Manufacturing,  Processing,  and 
Distribution  in  Commerce  Exemptions 
and  Use  Authorization,"  and 
codified  at  40  CFR  Parts  750  and 
761. 


03/10/92 


NRC** 


Notice  Requesting  Comments  on  Ways 
to  abate  the  Regulatory  Burden  on 
Licensees  without  Reducing  the 
Protection  of  Public  Health  and 
Safety.   57  Fed.  Reg.  6,299. 
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03/04/92 


GSA* 


02/28/92 


HUD** 


02/25/92 


02/21/92 


USDA* 


FDA* 


02/18/92 
02/14/92 


IRS** 


USDA* 


02/14/92 

DO  J* 

02/14/92 

DEA* 

02/14/92 

HHS/FDA* 

02/11/92 

EPA* 

Federal  Acquisition  Regulation; 
Reports  of  Government  Property, 
published  at  Vol.  57,  No.  15,  pg. 
2818  dated  1-23-92  and  Snail 
Business  Concern  Representation, 
published  at  Vol.  57,  No.  15,  pg. 
2820  dated  1-23-92  and  Employee 
Stock  Ownership  Plans,  published  at 
Vol.  57,  No.  23,  pg.  4181  dated  2- 
4-92. 

(The  above  letter  responds  to  3 
RAITS) 

Request  for  Public  Comments  as  Part 
of  HUD'S  Effort  to  Modify  or 
Eliminate  Burdensome  Regulations 
codified  at  24  CFR  Subtitle  A  and 
Chs.  I-XX  (Docket  No.  N-92-3390; 
FR-3251) 

Nutrition  Labelling  of  Meat  and 
Poultry  Products,  Docket  No.  91- 
006P,  56  Fed.  Reg.  60,302 
(Nov.  27,  1991) 

Regulatory  Impact  Analysis  of  the 
Proposed  Rules  to  Amend  the  Food 
Labelling  Regulations,  Docket  No. 
91N-0219,  56  Fed.  Reg.  60,856 
(Nov.  27,  1991) 

IRS  Pronouncement  Affecting 
Proprietorships 

Mushroom  Promotion,  Research,  and 
Consumer  Information  Order,  AMA 
Docket  No.,  FV-91-276,  57  Fed.  Reg. 
1666  (Jan.  15,  1992) 

Emergency  Federal  Law  Enforcement 
Assistance 

Exempted  Prescription  Products 

Control  of  Communicable  Diseases; 
Definition  of  Milk  and  Milk 
Products 

Land  Disposal  Restrictions  for 
Newly  Listed  Wastes  and 
Contaminated  Debris 
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02/11/92 


HUD* 


Correction  of  Conditions 
Detrimental  to  Health  and  Safety  in 
Conununity  Development  Block  Grant- 
Funded  Rehabilitation  and 
Preservation  Activities 


02/11/92 


EPA* 


02/11/92 

DOE* 

02/10/92 

FCC* 

01/29/92 

FCC**** 

Timing  of  Surface  Impoundment 
Retrofitting  Under  the  Land 
Disposal  Restrictions  Rule 

Procedures  for  Financial  Assistance 
Appeals 

Network-Cable  Cross-Ovmership  Rule 

Telephone  Company-Cable  Television 
Cross-Ownership  Rule 


*    RAITS 

**   Regulatory  Flexibility  Outside  of  RAITS 

***   IRS  -  7805 

****  1991  RAITS 


Total; 


31 
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